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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 111, 171, and 178 
(T.D. 86-161) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO 
CUSTOMS BROKERS; CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: In FR Doc. 86-19256, published as T.D. 86-161 on Au- 
gust 26, 1986 (51 FR 30336), Parts 111, 171 and 178, Customs Regu- 
lations (19 CFR Parts 111, 171, 178), were extensively revised to im- 
plement the statutory changes made by the Trade and Tariff Act of 
1984, relating to customs brokers. Corrections were made to T.D. 
86-161 on September 5, 1986, in 51 FR 31760 and on September 10, 
1986, in 51 FR 32208. It has come to our attention that another cor- 
rection is necessary. On page 30342 of T.D. 86-161, § 111.23(e\(2)v), 
Customs Regulations, provides that a written request for authoriza- 
tion to maintain financial records on a centralized systems basis 
shall include an agreement that all financial records pertaining to 
customs transactions will be made available to Customs for com- 
plete inspection in accordance with § 111.25 and § 162.1(d), Customs 
Regulations (19 CFR 111.25, 162.1(d)) after reasonable notice in 
writing has been provided. One of the purposes of amending the 
brokers’ regulations was to ensure uniformity with the record-keep- 
ing provisions of § 162.1(d). Section 162.1(d)\(2), Customs Regulations 
(§ 162.1(d\(2)), provides that reasonable notice for examination of 
records may be provided either orally or in writing. To allow for the 
same treatment for brokers as is given to other segments of the im- 
porting community, § 111.23(e(2\v) should also have stated that 
reasonable notice for examination of records may be provided either 
orally or in writing. 


EFFECTIVE DATE: September 25, 1986. 


FOR FURTHER INFORMATION CONTACT: Steven I. Pinter or 
Fred Burns O’Brien, Entry, Licensing and Restricted Merchandise 
Branch (202-566-5765). 
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CORRECTION TO THE REGULATIONS 


In FR Doc 86-19256 beginning on page 30336 in the issue of Tues- 
day, August 26, 1986, make the following correction. 

On page 30342, second column, in § 111.23(e)(2)(v), sixth line, the 
words “orally or” should be inserted between the words “notice” 
and “in”. 

Dated: October 2, 1986 

ELIZABETH B. ANDERSON, 
Acting Commissioner of Customs. 


[Published in the Federal Register, October 9, 1986 (61 FR 36221)] 


(T.D. 86-179) 


APPROVAL OF TRANSCAN MARINE CONSULTANTS & SUR- 
VEYORS TO GAUGE IMPORTED PETROLEUM AND PETRO- 
LEUM PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of Approval 


SUMMARY: Pursuant to § 151.43(b), Customs Regulations (19 CFR 
151.43(b)), Transcan Marine Consultants & Surveyors, 2500 Central 
Parkway, Suite V2, Houston, Texas 77092, has applied to Customs 
for approval to gauge imported petroleum and petroleum products. 
It has been determined that Transcan meets all of the requirements 
to be a Customs approved public gauger. 

Accordingly, the application of Transcan Marine Consultants & 
Surveyors to gauge imported petroleum and petroleum products in 
all Customs districts is approved. 


EFFECTIVE DATE: September 29, 1986. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, U.S. Customs Service, 1301 Constitution Av- 
enue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: September 29, 1986. 
Rocer J. Craln, 
Chief, Technical Section, 
Technical Services Division. 


[Published in the Federal Register, October 9, 1986 (51 FR 36335)] 





U.S. CUSTOMS SERVICE 


(T.D. 86-180) 


QUARTERLY RATES OF EXCHANGE 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of section 522(c), Tariff Act of 1930, as 
amended (31 USC 372(c)), for the information and use of Customs of- 
ficers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulation (19 CFR 159, Subpart C). 

Quarter beginning: October 1, 1986 through December 31, 1986. 


0.630800 

Schilling 0.070274 

0.023844 

Cruzando 0.072254 

0.720461 

CE es acs aca hsinwacd os 0.268528 
Denmark 0.131062 
Finland 0.203770 
France 0.151000 
Germany 0.494682 
Hong Kong 0.128139 
0.078125 

N/A 

1.356800 

0.000715 

0.006487 

0.380518 

N/A 

Netherlands 0.437828 
New Zealand 0.488200 
0.135410 

Philippines N/A 
Portugal 0.006800 
Rep. So. Africa 0.446000 
Singapore 0.460405 
Spain 0.007508 
Sri Lanka 0.035264 
0.144781 

Switzerland 0.609570 
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Thailand Baht (tical) 0.038300 
United Kingdom 1.444000 
Venezuela Bolivar N/A 


ANGELA DeEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 86-181) 


FOREIGN CURRENCIES 
Daity Rates For Countries Not ON QUARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


September 1, 1986: Holiday. 


Greece drachma: 
September 2, 1986 $.007471 
September 3, 1986 .007479 
September 4, 1986 .007479 
September 5, 1986 .007407 
Israel shekel: 
September 2-5, 1986 N/A 
South Korea won: 
September 2-5, 1986 .001132 
Taiwan N.T. dollar: 
September 2, 1986 .027034 
September 3, 1986 .027042 
September 4, 1986 .027049 
September 5, 1986 .027056 


(LIQ-03-01 S:COM CIE) 


Dated: September 5, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. CUSTOMS SERVICE 
(T.D. 86-182) 


FOREIGN CURRENCIES 
Datty Rates ror Countries Not ON QuarTERLY List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
September 8, 1986 $.007394 
September 9, 1986 .007364 
September 10, 1986 .007364 
September 11, 1986 .007286 
September 12, 1986 .007348 
Israel shekel: 
September 8-12, 1986 N/A 
South Korea won: 
September 8-10, 1986 .001131 
September 11-12, 1986 .001132 
Taiwan N.T. dollar: 
September 8, 1986 .027071 
September 9, 1986 .027078 
September 10, 1986 .027086 
September 11, 1986 .027093 
September 12, 1986 .027100 


(LIQ-03-01 S:COM CIE) 


Dated: September 12, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-183) 


FOREIGN CURRENCIES 
Darty Rates ror Countries Not ON QuarTERLy List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
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cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
September 15, 1986 $.007386 
September 16, 1986 .007383 
September 17, 1986 .007429 
September 18, 1986 .007547 
September 19, 1986 .007530 
Israel shekel: 
September 15-19, 1986 N/A 
South Korea won: 
September 15, 1986 .001132 
September 16-17, 1986 .001133 
September 18-19, 1986 .001132 
Taiwan N.T. dollar: 
September 15, 1986 .027115 
September 16, 1986 .027122 
September 17, 1986 .027130 
September 18, 1986 N/A 
September 19, 1986 .027137 


(LIQ-03-01 S:COM CIE) 


Dated: September 19, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-184) 


FOREIGN CURRENCIES 
Daly Rates For Countries Not ON QuaRTERLY List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
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Greece drachma: 
September 22, 1986 $.007407 
September 23,1986 .007337 
September 24,1986 .007348 
September 25,1986 .007396 
September 26,1986 .007337 
Israel shekel: 
September 22-26, 1986 N/A 
South Korea won: 
September 22, 1986 .001134 
September 23, 1986 .001133 
September 24, 1986 .001132 
September 25-26, 1986 .001133 
Taiwan N.T. dollar: 
September 22, 1986 027144 
September 23, 1986 .027159 
September 24, 1986 .027167 
September 25, 1986 .027174 
September 26, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: September 26, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-185) 


FOREIGN CURRENCIES 


DaiLy Rates ror Countries Not ON QuARTERLY LIST 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of Exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
September 29, 1986 $.007402 
September 30, 1986 

Israel shekel: 
September 29-30, 1986 
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South Korea won: 
September 29, 1986 .001133 
September 30, 1986 .001135 
Taiwan N.T. dollar: 
September 29, 1986 N/A 
September 30, 1986 .027181 


(LIQ-03-01 S:COM CIE) 
Dated: September 30, 1986. 


ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-186) 


FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


September 1, 1986: Holiday. 


Australia dollar: 
September 2, 1986 
September 3, 1986 
September 4, 1986 
September 5, 1986 
Austria schilling: 
September 2, 1986 
September 3, 1986 
September 4, 1986 
September 5, 1986 
Belgium franc: 
September 2, 1986 .023759 
September 3, 1986 .023838 
September 4, 1986 .023787 
China, P.R. renminbi yuan: 
September 2-5, 1986 .269331 
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Denmark krone: 
September 2, 1986 .129971 
September 3, 1986 .130159 
September 4, 1986 .130064 
Germany deutsche mark: 
September 2, 1986 492126 
September 3, 1986 .493462 
September 4, 1986 492659 
September 5, 1986 .488281 
Italy lira: 
September 2-4, 1986 .000713 
September 5, 1986 .000707 
Japan yen: 
September 2, 1986 .006483 
September 3, 1986 .006464 
September 4, 1986 .006456 
Netherland guilder: 
September 2, 1986 .436300 
September 3, 1986 .437254 
September 4, 1986 .436681 
September 5, 1986 .433088 
New Zealand dollar: 
September 2, 1986 .48730 
September 3, 1986 .48800 
September 4, 1986 .48150 
September 5, 1986 .47850 
Republic of South Africa rand: 
September 3, 1986 .42400 
September 4, 1986 .41850 
September 5, 1986 .42000 
Switzerland franc: 
September 2, 1986 .610128 
September 3, 1986 .611247 
September 4, 1986 .608643 
September 5, 1986 .600781 


(LIQ-03-01 S:COM CIE) 


Dated: September 5, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 86-187) 


FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 

September 8, 1986 $.61550 

September 9, 1986 .61310 

September 10, 1986 .60750 

September 11, 1986 .61750 

September 12, 1986 .61960 
Austria schilling: 

September 8, 1986 .068587 

September 9, 1986 .068966 

September 10, 1986 .069037 

September 11, 1986 .069061 

September 12, 1986 .068989 
China, P.R. renminbi yuan: 

September 8-12, 1986 .269331 
Germany deutsche mark: 

September 8, 1986 .482625 

September 9, 1986 .485437 

September 10, 1986 484543 

September 12, 1986 .485201 
Ireland pound: 

September 11, 1986 1.3170 
Italy lira: 

September 9, 1986 .000704 

September 10, 1986 .000702 

September 12, 1986 .000703 
Japan yen: 

September 10, 1986 .006460 
Netherlands guilder: 

September 9, 1986 .430385 

September 10, 1986 .429553 

September 12, 1986 .429923 
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New Zealand Dollar: 
September 8, 1986 .47850 
September 9, 1986 47450 
September 10, 1986 .46950 
September 11, 1986 .47550 
September 12, 1986 .48100 
Republic of South Africa rand: 
September 8, 1986 .41750 
September 9, 1986 .41750 
September 10, 1986 .41950 
September 11, 1986 .41700 
September 12, 1986 .42200 
Switzerland franc: 
September 9, 1986 597015 
September 10, 1986 .597193 
September 12, 1986 598444 
United Kingdom pound: 
September 11, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: September 12, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-188) 


FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 
September 15, 1986 $.069396 
September 16, 1986 .069379 
September 17, 1986 .070126 
September 18, 1986 071444 
September 19, 1986 .071408 
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Belgium franc: 
September 17, 1986 
September 18, 1986 
September 19, 1986 

China, P.R. renminbi yuan: 
September 15-19, 1986 

Denmark krone: 
September 17, 1986 
September 18, 1986 
September 19, 1986 

France franc: 

September 18, 1986 
September 19, 1986 

Germany deutsche mark: 
September 15, 1986 
September 16, 1986 
September 17, 1986 
September 18, 1986 
September 19, 1986 

Italy lira: 

September 15-16, 1986 
September 17, 1986 
September 18, 1986 
September 19, 1986 

Japan yen: 

September 17, 1986 
September 18, 1986 
September 19, 1986 

Netherlands guilder: 
September 15, 1986 
September 16, 1986 
September 17, 1986 
September 18, 1986 
September 19, 1986 

New Zealand dollar: 
September 15, 1986 
September 16, 1986 
September 17, 1986 
September 18, 1986 
September 19, 1986 


Republic South Africa rand: 


September 15, 1986 
September 16, 1986 
September 17, 1986 
September 18, 1986 
September 19, 1986 


.023810 
024155 
024033 


.269331 


.130107 
.132468 
132345 


153315 
.153221 


487448 
.488043 
492975 
.502563 
.502008 


.000707 
.000714 
.000726 
.000725 


.006460 
.006508 
006579 


431872 
432339 
.436681 
444050 
444148 


47750 
47680 
47550 
47400 
47350 


.43000 
.43550 
.43600 
.45350 
.45250 
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Spain peseta: 
September 18, 1986 .007637 
September 19, 1986 .007605 
Switzerland franc: 
September 15, 1986 .603136 
September 16, 1986 .603318 
September 17, 1986 .609756 
September 18, 1986 .620925 
September 19, 1986 .623441 
United Kingdom pound: 
September 18, 1986 


(LIQ-03-01 S:COM CIE) 
Dated: September 19, 1986. 


ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-189) 


FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 

September 22, 1986 

September 23, 1986 

September 24, 1986 

September 25, 1986 

September 26, 1986 
Belgium franc: 

September 22, 1986 .023742 
China, P.R. renminbi yuan: 

September 22-24, 1986 .269331 

September 25-26, 1986 .268528 
Denmark krone: 

September 22, 1986 .130344 
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Germany deutsche mark: 
September 22, 1986 
September 23, 1986 
September 24, 1986 
September 25-26, 1986 

Italy lira: 

September 22, 1986 
September 23, 1986 
September 24-26, 1986 
Japan yen: 
September 22, 1986 
September 23, 1986 
September 24, 1986 
September 25, 1986 
September 26, 1986 

Netherlands guilder: 
September 22, 1986 
September 23, 1986 
September 24, 1986 
September 25, 1986 
September 26, 1986 

New Zealand dollar: 
September 22, 1986 
September 23, 1986 
September 24, 1986 
September 25, 1986 
September 26, 1986 


Republic South Africa rand: 


September 22, 1986 
September 23, 1986 
September 24, 1986 
September 25, 1986 
September 26, 1986 
Switzerland franc: 
September 22, 1986 
September 23, 1986 
September 24, 1986 
September 25, 1986 
September 26, 1986 
United Kingdom pound: 
September 22, 1986 
September 23, 1986 
September 24, 1986 
September 25, 1986 
September 26, 1986 


492247 
.487448 
488281 
488759 


.000713 
000706 
.000707 


.006510 
.006466 
.006470 
.006470 
006479 


435635 
431034 
432339 
.432246 
432339 


47450 
.48100 
.48050 
47820 
.48400 


.44850 
.44500 
.44650 
.44400 
.44700 


610128 
.602047 
.603136 
602773 
602047 


1.4560 
1.4487 
1.4465 
1.4345 
1.4365 
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(LIQ—03-01 S:COM CIE) 
Dated: September 26, 1986. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-190) 


FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 

September 29, 1986 $.070175 

September 30, 1986 .070077 
Belgium franc: 

September 29, 1986 .023804 

September 30, 1986 .023776 
China, P.R. renminbi yuan: 

September 29-30, 1986 .268528 
Denmark krone: 

September 29, 1986 .130617 

September 30, 1986 130531 
Germany deutsche mark: 

September 29, 1986 493705 

September 30, 1986 .493291 
Italy lira: 

September 29, 1986 .000714 

September 30, 1986 .000713 
Japan yen: 

September 29, 1986 .006508 

September 30, 1986 .006479 
Netherlands guilder: 

September 29, 1986 .436967 

September 30, 1986 .436681 
New Zealand dollar: 

September 29, 1986 .49150 

September 30, 1986 .48820 
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Republic South Africa rand: 

September 29, 1986 .45100 

September 30, 1986 .44850 
Switzerland Franc: 

September 29, 1986 .609385 

September 30, 1986 .607165 
United Kingdom Pound 

September 29, 1986 

September 30, 1986 


(LIQ-03-01 S:COM CIE) 
Dated: September 30, 1986 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notice 


REMOVAL OF PROHIBITION ON IMPORTATION OF TUNA 
AND TUNA PRODUCTS FROM COSTA RICA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of removal of prohibition. 


SUMMARY: This notice is to advise that under the Fishery Conser- 
vation and Management Act of 1976 (the “Act”), the Assistant Sec- 
retary of State for Oceans and International Environmental and 
Scientific Affairs has notified the Secretary of the Treasury that the 
reasons for the imposition of a prohibition on the importation of tu- 
na and tuna products from Costa Rica no longer prevail. According- 
ly, the prohibition against the entry for consumption or withdrawal 
from warehouse for consumption of tuna and tuna products from 
Costa Rica is removed. 


EFFECTIVE DATE: October 10, 1986. 


FOR FURTHER INFORMATION CONTACT: Harrison C. Feese, 
Commercial Compliance Division, (202-566-5307). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 205(a)(4\(C) of the Fishery Conservation and Management 
Act of 1976 (16 U.S.C. 1801, et seg.), provides that the Secretary of 
State shall certify to the Secretary of the Treasury any determina- 
tion that a fishing vessel of the U.S., while fishing in waters beyond 
any foreign nation’s territorial sea, to the extent that such sea is 
recognized by the U.S., has been seized by a foreign nation as a con- 
sequence of a claim of jurisdiction not recognized by the U.S. The 
responsibility for this certification was delegated to the Assistant 
Secretary of State for Oceans and International Environmental and 
Scientific Affairs by Department of State Delegation of Authority 
No. 138 of April 29, 1977. 

Pursuant to § 205(b) of the Act, upon receiving the certification, 
the Secretary of the Treasury is required to take such action as may 
be necessary and appropriate to prohibit the importation of all fish 
and fish products from the fishery involved. 
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Section 205(c) of the Act provides that if the Secretary of State 
finds that the reasons for the import prohibition no longer prevail, 
the Secretary of State shall notify the Secretary of the Treasury, 
who shall promptly remove the import prohibition. 

On April 24, 1986, a notice was published in the Federal Register 
(51 FR 15571), advising that under § 205(a)(4\(C) of the Act, on 
March 10, 1986, the Secretary of State certified to the Secretary of 
the Treasury that a U.S. fishing vessel, while fishing in waters be- 
yond any foreign nation’s territorial sea, to the extent that such sea 
is recognized by the U.S., was seized by Costa Rica as a consequence 
of a claim of jurisdiction which is not recognized by the U.S. Under 
the authority of § 205(b) and (c) of the Act, the Secretary of the 
Treasury determined that the entry for consumption or withdrawal 
from warehouse for consumption of tuna and tuna products from 
Costa Rica was prohibited until the Department of State notified 
the Secretary of the Treasury that the reasons for this prohibition 
no longer prevailed. 

On August 29, 1986, the Assistant Secretary of State for Oceans 
and International Environmental and Scientific Affairs informed 
the Secretary of the Treasury that the reasons for the imposition of 
the import prohibition on tuna and tuna products from Costa Rica 
no longer prevail. Accordingly, the prohibition against the entry for 
consumption or withdrawal from warehouse for consumption of tu- 
na and tuna products from Costa Rica is removed. 


DraFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings. However, 
personnel from other offices participated in its development. 

Dated: September 26, 1986. 

Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 10, 1986 (51 FR 36504)] 
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(Appeal No. 85-2451) 


JOHN DEPAUW, PETITIONER, v. U.S. INTERNATIONAL TRADE CoMMISSION, 
RESPONDENT 


(Decided January 30, 1986) 


Before Davis, BALDWIN and Nis, Circuit Judges. 

Davis, Circuit Judge. 

Petitioner John DePauw contends that his removal for unaccept- 
able performance by respondent U.S. International Trade Commis- 
sion (ITC or agency) was grounded in inadequate performance stan- 
dards, and unsupported by either the evidence before the arbitrator 
(who upheld the agency’s action) or by the arbitrator’s own decision. 
We affirm. 


I 


Mr. DePauw was employed in 1970 by the then Tariff Commis- 
sion (later, the ITC) as a commodity-industry analyst, grade GS-11. 
After three months he was promoted to GS-12, and the agency con- 
sidered his performance satisfactory through September 1981. 
Thereafter, the ITC believed that the quality of his work was declin- 
ing. For the appraisal period October 1, 1981 - June 30, 1982, his 
performance was rated “minimally acceptable.” In November 1982, 
he received an interim rating of “unacceptable” and he was given 
90 days to improve. Petitioner’s supervisor continued to be dissatis- 
fied with his work, but an upper-level supervisor gave him another 
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opportunity to improve by helping him obtain a reassignment to an- 
other division in the ITC’s Office of Industries. DePauw agreed to 
accept a downgrading to grade GS-11. 

Some ten months after the reassignment, petitioner’s new imme- 
diate supervisor issued him (in February 1984) an interim appraisal 
of “unacceptable.” He was given 60 days to improve—a period later 
extended to 91 days. On May 22, 1984 petitioner went on sick leave 
and never returned to duty. Toward the end of July 1984, the ITC 
proposed to remove him for unacceptable performance during the 
improvement period. His removal was made effective November 9, 
1984. 

DePauw requested arbitration (in lieu of appealing to the Merit 
Systems Protection Board). After a hearing, the arbitrator denied 
the grievance. This appeal followed.” 


II 


Petitioner challenges the objectivity and propriety of the perfor- 
mance standards he was found not to have met. We have recently 
delved into the general subject of proper performance standards in 
Wilson v. Department of Health and Human Services and Jackson v. 
Environmental Protection Agency, 770 F.2d 1048 (Fed. Cir. 1985). 
Under that decision, the standards here involved—as they were ap- 
plied to this petitioner—pass muster (though perhaps not with fly- 
ing colors). First, those standards® were close parallels to those ap- 
plicable in Jackson’s case (see 770 F.2d at 1055), similarly governing 
the work of a professional employee who had to expect to be treated 
as a professional and whose work necessarily called for some subjec- 
tive evaluation. The standards here, like those in Jackson, “are suf- 
ficiently objective and precise in the sense that most [professional] 
people will understand what they mean and what they require 
** *” 770 F.2d at 1055. Second, just as in Jackson’s case, 770 F.2d 
at 1056, DePauw’s superiors filled him in, in detail, as to exactly 
what was demanded of him. His immediate supervisor after reas- 
signment (Ms. Hagelin) gave him (in her interim appraisal of Febru- 
ary 1984) very specific criticisms and a list of what was expected 
from him. She told him that she would be available, at any time 
during his improvement period, to discuss problems with him and 

' In this position, DePauw was responsible for identifying, developing and maintaining data on assigned products and for 
interpreting trade data from the standpoint of comparability, classification and competitive factors. 

? The arbitrator is to apply the same substantive rules that the Merit Systems Protection Board (MSPB) would apply. 
Cornelius v. Nutt, 53 U.S.L.W. 4837, 4840 (U.S. June 25, 1985). Accordingly, we gauge his decision by the same standards as 


if the case came here from the MSPB. 
3 One standard provided: 


Usually identifies and anticipates problems and takes corrective action; usually meets requirements for questionnaire 
construction and data collection to support project; meets all statutory deadlines and usually meets other deadlines; 
nee are substantially complete with few errors, and require few extensive changes due to omissions or lack of 
analysis. 


Another stated: 


Usually understands most facets of producing a commodity and usually understands economic and market factors op- 
erating within a commodity sector; with few major exceptions, non-investigative reports, Summaries of Trade and Tar- 
iff Information, trade information monitoring system, correspondence and other output reflect up-to-date data (chang- 
ing conditions in assigned commodities acecaliy concerning technology, uses, volume of imports and exports, volume 
of production, and tariff treatment and history) and address economic, trade and tariff issues; output requires few ex- 
tensive changes in data or content. 
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urged him to work closely with her. During that improvement peri- 
od, both his first and second level supervisors worked with him. 
With the help of his supervisors’ criticism and with the further op- 
portunity to consult with them, petitioner should have known his 
obligations. The performance standards thus met the statutory 
criteria.‘ 


Il 


Another assault on the decision below is that there was no sub- 
stantial evidence sustaining petitioner’s failure to meet the perfor- 
mance standards.’ In support of the charges, the ITC submitted to 
the arbitrator (a) documentary evidence consisting of Ms. Hagelin’s 
detailed and specific interim appraisal of petitioner’s work (in Feb- 
ruary 1984) as well as the detailed removal charges found as true 
by ITC, and (b) oral testimony of Mr. Trezevant (petitioner’s upper- 
level supervisor who was thoroughly familiar with DePauw’s case) 
summarizing with specific examples the low-level of petitioner’s 
work.’ This combination was enough to make a prima facie case 
(Schapansky v. Department of Transportation, 735 F.2d 477, 482 
(Fed. Cir. 1984)), which DePauw did not even seek to rebut by intro- 
ducing any evidence to the contrary. In the absence of any rebuttal, 
the arbitrator could and did accept the ITC’s case as sufficient 
proof. See Hale v. Department of Transportation, 772 F.2d 882, 
885-86 (Fed. Cir. 1985). 

DePauw seeks to have us reject the detailed agency charges (ac- 
cepted by ITC as true) as forming any part of management’s valid 
proof, but there is no reason why the arbitrator must refuse to ac- 
cept such specific documentary materials*® which, in this instance, 
were strongly supported by Ms. Hagelin’s interim appraisal and by 
Trezevant’s oral testimony. Nor was it necessary that the ITC 
produce petitioner’s own materials for de novo evaluation by the ar- 
bitrator. The arbitrator could base his determination on the “over- 
whelming evidence” (as the arbitrator put it) proffered by ITC. As 
the arbitrator said: 


The evidence offered as to the [petitioner’s] work record subse- 
quent to his transfer to the General Manufacturers Division es- 
tablished that he had displayed a consistently unacceptable lev- 
el of performance in two of the four critical elements of his po- 
sition. The documentation offered in support of those 
performance standards shows that his work was replete with 
errors and numerous deficiencies. 


* We repeat in this case the caution set forth in Part II of Weirauch v. Department of the Army, Fed. Cir. No. 85-2290, 
also decided this day. 

5 Unacceptable performance is “performance of an employee which fails to meet established performance standards in 
one or more critical elements of such employee’s position.” Lovshin v. Department of the Navy, 767 F.2d 826, 834 (Fed. Cir. 
1985), quoting 5 U.S.C. § 4301(3). 

§ The arbitrator pointed out that Trezevant headed a division with only 17 employees, that he was in close touch with the 
work of his division, that he was fully prepared to testify in depth about petitioner’s work record, and that he was subject to 
able and searching cross-examination. 

7 Ms. Hagelin, the first-level supervisor, was not available at the time of the arbitrator's hearing. 

8 The letter of charges was not merely conclusory but set forth in great factual detail petitioner’s errors and deficiencies; 
the specifications were so specific that they could be disputed by petitioner, if he desired to do so. 
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IV 


The last of petitioner’s complaints is that the arbitrator did not 
adequately discuss DePauw’s actual performance in the light of the 
elements of the performance standards he was held to have failed to 
meet. Although the arbitrator’s decision might have been fuller on 
this precise point, we are satisfied from his entire decision that he 
canvassed the full record, was aware of the requirements of the per- 
formance standards, and understood and accepted the agency’s 
strong proof of petitioner’s specific deficiencies. DePauw’s failure to 
present rebuttal evidence as those matters made it acceptable for 
the arbitrator to be as general as he was in his treatment of the un- 
contradicted ITC evidence. 

The decision of the arbitrator is affirmed.® 


® Petitioner does not raise before us any claim as to his asserted handicapped condition or as to an alleged conspiracy 
against him by his supervisors. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 86-94) 
CoastaL StaTes MARKETING, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 80-10-01632 
Before Carman, Judge. 


[Plaintiff's motion for summary judgment denied; defendant’s cross-motion for 
summary judgment granted.] 


(Decided, September 18, 1986) 


Freeman, Wasserman & Schneider (Bernard J. Babb on the motion) for the 
plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Field Office, (Judith M. Barzilay on the motion) for the 
defendant. 


CaRMAN, Judge: The issue in this case is the country of exporta- 
tion of three entries of plaintiff's imported product, a mixture of gas 
oil from the Soviet Union and fuel oil from Italy. Plaintiff has 
moved for summary judgment, with defendant cross-moving for 
summary judgment. The Court determines that there are no genu- 
ine issues of material fact regarding whether the imported mixture 
is a new and different product and grants the defendant’s cross-mo- 
tion for summary judgment. 


Facts 


The parties’ briefs and stipulation of facts reveal the following: 

In January 1972 the M/T Tichi oil tanker took on approximately 
12,341,419 metric tons of No. 2 gas oil at the port of Tuapse in the 
Union of the Soviet Socialist Republic. The gas oil was distributed 
among 25 of the vessel’s 27 storage tanks. The vessel then proceed- 
ed to the Port of Milazzo in Italy, where approximately 12,117,839 
metric tons of fuel oil having physical properties resembling No. 5 
fuel oil were loaded into the same 25 tanks which contained the No. 
2 gas oil from the Soviet Union and the oils were mechanically mix- 
ed. Shortly after the M/T Tichi was loaded in Italy, the vessel sailed 
for New York and arrived in port on approximately February 23, 
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1972, where the merchandise was unloaded and entered for con- 
sumption into the United States. 

On March 2 and 9, 1979, the United States Customs Service (Cus- 
toms) liquidated the subject entries, classifying the oil mixture 
under item 475.10, Tariff Schedules of the United States (TSUS), as 
residual fuel oil. Treating the product as commingled articles under 
General Headnote 7, TSUS,' however, Customs assessed duties on 
the oil of Soviet origin separately from that of Italian origin as 
required by General Headnotes 3(e) and 3(r) of the General Head- 
notes and Rules of Interpretation, TSUS.? Approximately 50.5 per- 
cent of the oil mixture, representing the amount loaded on the M/T 
Tichi in the Soviet Union, was assessed the duty rate of 0.5 cents 
per gallon applicable under Column 2 of the TSUS to products of 
Communist countries, while the remaining oil was assessed 0.25 
cents per gallon, the rate of duty applicable under Column 1 to 
products of all other countries. Documentation provided by plaintiff 
enabled Customs to determine the precise amounts of oil originat- 
ing from the two countries and accordingly assess duties at the dif- 
ferent rates. 

While the M/T Tichi was at the Port of Milazzo, Sayboltvan Duyn 
N.V., an independent marine bulk oil surveyor, took and analyzed a 
sample of the Russian No. 2 gas oil already loaded on the vessel, a 
sample of the Italian No. 5 fuel oil loaded into the vessel’s tanks, 
and a sample of the resulting mixture after the No. 5 fuel oil was 
loaded. The results of the analyses were provided to the Court as at- 
tachments to the affidavit of Francis V. Elias, submitted as part of 
plaintiffs motion for summary judgment. 

In addition to the above facts, the parties have also stipulated 
that the American Society for Testing and Materials (ASTM) is a 
scientific and technical organization whose purpose is the develop- 
ment of standards on characteristics and performance of materials, 
products, systems an services. The parties agree that ASTM pub- 
lishes standards containing, among other things, formally approved 
ASTM standard classifications, guides, practices, specifications, test 


' General Headnote 7(a), TSUS, provides: 


7. Commingling of articles: 
(a) Whenever articles subject to different rates of duty are so packed together or mingled that the quantity or value of 
each class of articles cannot be readily ascertained by customs officers (without physical segregation of the shipment 
or the contents of any entire package thereof), by one or more of the following means— 

(i) sampling 

(ii) verification of packing lists or other documents filed at the time of entry, or 

(iii) evidence showing performance of commercial settlement tests generally accepted in the trade and filed in 

such time and manner as may be prescribed by regulations of the Secretary of the Treasury, 


The commingled articles shal! be subject to the highest rate of duty applicable to any part thereof unless the consignee or 
his agent segregates the articles pursuant to subdivision (b) hereof. 
2 General Headnote (3(e) of the General Headnotes and Rules of Interpretation, TSUS, provides as follows: 
(e) Products of Communist Countries. Notwithstanding any of the foregoing provisions of this headnote, the rates of 
duty shown in column numbered 2 shall apply to products, whether imported directly or indirectly, of the following 


countries and areas pursuant to section 401 of the Tariff Classification Act of 1962, to section 231 or 257(eX2) of the 
Trade Expansion Act of 1962, or to action taken by the President thereunder: 


Union of Soviet Socialist Republics and the area in East Prussia under the provisional administration of the Union 
of Soviet Socialist Republics. 
General Headnote 3(f) of the General Headnotes and Rules of Interpretation, TSUS, provides as follows: 


(f) Products of All Other Countries. Products of all countries not previously mentioned in this headnote imported into 
> territory of the United States are subject to the rates of duty set forth in column numbered ! of the 
schedules. 
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methods, and terminology, and that ASTM standards have been re- 
ferred to, relied upon, and applied as authoritative guidelines by 
the Customs Service and the courts in resolving questions of classifi- 
cation, where appropriate and relevant statutory requirements 
have permitted. See, for example, T.D. 66—23(13), 101 Treas. Dec. 94 
(1966); P.R.D. 73-19, 7 Cust. Bull. 954 (1973); United States v. Exxon 
Corporation, Chevron Oil Co., 66 CCPA 129, C.A.D. 1233, 607 F.2d 
985 (1979); J.D. Smith Interocean, Inc. v. United States, 79 Cust. Ct. 
99, C.D. 4719 (1977). The Court will therefore rely upon standards 
published by the ASTM in discussing the issues and will as well 
take judicial notice of other authoritative references. See Van 
Gelder-Fanto Corp. v. United States, 41 CCPA 90, C.A.D. 534 (1953). 


DISCUSSION 


The issue of substantial transformation arises in a variety of con- 
texts within the administration of the customs laws. See, e.g., Na- 
tional Juice Products Assn. v. United States, 10 CIT ——, 628 F. 
Supp. 978 (1986) (country of origin marking requirements); Tor- 
rington Co. v. United States, 764 F.2d 1563 (Fed. Cir. 1985), aff'g 8 
CIT 150 (1985) (country of production for GSP treatment); United 
States v. International Paint Co., 35 CCPA 87, C.A.D. 376 (1948) 
(country of manufacture or production for drawback purposes); and 
Belcrest Linens v. United States, 741 F.2d 1368 (Fed. Cir. 1984), affg 
6 CIT 204 (1983) 573 F. Supp. 1149 (country of exportation for pur- 
poses of Headnote 3(e), TSUS; duty applicable to products of Com- 
munist countries). Tests applied by the court in determining wheth- 
er a product has been “substantially transformed” in the course of 
its progression through intermediate countries such that the coun- 
try of origin for customs purposes is affected are not necessarily 
identical within the various contexts. See, Belcrest Linens, 6 CIT at 
208-10, 573 F. Supp. at 1152-54; National Juice Products, 10 CIT at 
——, 628 F. Supp. at 988-89, n. 14. 

Further, the rule applicable when determining the country of ex- 
portation in cases involving merchandise from Communist coun- 
tries is more stringent than that when determining the country or 
exportation generally. See, Sturm, Customs Law & Administration, 
$41.9 (38rd ed. 1986); United States v. Hercules Antiques, The 
Danvill Co., 44 CCPA 209, C.A.D. 662 (1957). So although the Court 
may consider the “substantial transformation test” as it has 
evolved under various statutes, only those decisions dealing with 
the determination of the country of exportation under Headnotes 
3(e) are controlling. The courts, realizing the importance of focusing 
on the facts of each case, have refrained from setting out specific 
definitions in this area of the law. Belcrest Linens v. United States, 
741 F.2d at 1372. Nevertheless, inquiries into whether an imported 
article is the “product of’ a Communist country have appropriately 
centered upon changes in the character, appearance, identity or use 
of merchandise as a result of processes performed in intermediary 
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countries. See, e.g., id. at 1371 (affirming lower court’s application of 
this test).% 

Regardless of the specific formulation of the rule applicable in 
this case, plaintiff contends its imported fuel oil was a new and dif- 
ferent product created in Italy by mixing the Russian No. 2 gas oil 
with the Italian No. 5 fuel oil. Plaintiff concludes the Russian oil 
was substantially transformed in Italy and Italy is the country of 
exportation for duty assessment purposes. 

The factual basis of the plaintiff's argument is that the mixing of 
the oils resulted in a fuel oil having qualities different from those of 
the original Russian gas oil. It was determined the blended oil had a 
specific gravity of 0.8678, while that of the Russian oil was 0.8310; 
the sulphur content of the blend was 0.33, while that of the Russian 
oil was 0.19; the flashpoint of the blend was 73°C., while that of the 
Russian oil was 68°C.; and the pourpoint of the blend ws 25°C., while 
that of the Russian oil was -10°C. In addition, the kinematic viscosi- 
ty of the blended oil at 100°F. was 72. As confirmed by the parties’ 
stipulation, these qualities place the oil blend in the category of 
Grade No. 5 (heavy) or No. 6 fuel oil, well beyond the requirements 
for Grade No. 2 oil, which the Russian gas oil satisfied. See, 1985 
Annual Book of ASTM Standards, Petroleum Products, Lubricant 
and Fossil Fuel, Volume 5.01. Petroleum Products and Lubricants 
207 (Table 1, Detailed Requirements for Fuel Oil) [hereinafter cited 
as ASTM Standards]. 

Plaintiff also makes something of the No. 2 oil being referred to 
as “gas oil,” see G. G. Hawley, The Condensed Chemical Dictionary, 
481, 491 (10th ed. 1981), while admitting gas oil falls within the 
broad category of fuel oil. See McGraw Hill, Dictionary of Scientific 
and Technical Terms 66 (3rd ed. 1984). According to the ASTM, the 
Grade No. 2 gas oil is a petroleum distillate, as distinguished from 
residual petroleum products comprising the heavier fuel oils. See 
ASTM Standards 209 (Significance of ASTM Specification for Fuel 
Oils). 

Finally, plaintiff points out that the uses of Grade No. 2 gas oil 
differ from those of Grades No. 5 and No. 6. Grade No. 2 “is intend- 
ed for use in atomizing type burners which spray the oil into a com- 
bustion chamber where the tiny droplets burn while in suspension.” 
Id. Grade No. 6 fuel oil, on the other hand, is used mostly for com- 
mercial and industrial heating. Its disadvantage is that it is more 
difficult to handle, requiring preheating in the storage tank to per- 
mit pumping, additional preheating at the burner to permit atomiz- 
ing, and additional devices capable of atomizing oils of a higher vis- 
cosity than the oil usual residential burners are capable of atomiz- 
ing. The advantage of the heavier residual oil is lesser cost. Jd. 


5 The Court of Appeals for the Federal Circuit noted the difficulty in perceiving how this test differs from the “substan- 
tial transformation test” used in other contexts. Belcrest Linens, 74i F.2d at 1372. This test, nevertheless, has its own line- 
age and incorporates case law interpreting Section 5 of the Trade Agreement Extension Act of 1951 and Presidential Proc- 
lamation 2935 implementing the Act. Jd. at 1371; see, also, United States v. Hercules Antiques, The Danvill Co., 44 C.C.P.A. 
209 (1957). 
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Defendant counters by arguing simply that the imported fuel oil 
consisted of two products—one of the Soviet Union and one of Ita- 
ly—which were mingled together prior to importation into the 
United States. As commingled merchandise, contends defendant, 
Customs properly subjected the importation to General Headnote 
7(a), TSUS, which requires that 


[t]he commingled articles shall be subject to the highest rate of 
duty applicable to any part thereof unless the consignee or his 
agent segregates the articles * * * 


Because of available documentation establishing the exact quanti- 
ties of oil loaded in the respective countries, Customs was able to 
impose the applicable rate of duty to each portion of the commin- 
gled merchandise. 

In United States Industrial Chemicals, Inc. v. United States, 29 
Cust. Ct. 131, C.D. 1458 (1952), appeal dismissed, 41 CCPA 200, 
C.A.D. 551 (1954), the court concluded that such method of duty as- 
sessment was proper. In Industrial Chemicals, molasses from the 
Dominican Republic had been mixed together with molasses from 
Cuba in the tanks of the importing vessel. Because of available doc- 
umentation and an acceptable method of testing for determining 
the quantity and value of the constituent parts, the court held that 
the molasses from Cuba was dutiable at a lower rate pursuant to a 
trade agreement between Cuba and the United States. 

The distinction in the present case, argues plaintiff, is that the 
mixing of the two products created a new product distinct from the 
original Russian gas oil and that two products were not merely 
commingled. 

As the parties have submitted a stipulation of fact, and the Court 
is able to view any additional material facts in the light most 
favorable to plaintiff, see United States v. Diebold, Inc., 369 US. 
654, 655 (1962), the Court is satisfied that summary disposition of 
the legal issues in favor of defendant is appropriate. See Lusson v. 
Carter, 704 F.2d 646, 649-50 (1st Cir. 1983). The Court concludes 
that the stipulated facts and the additional factual information sub- 
mitted by plaintiff in the form of affidavits fail to prove, as a matter 
of law, that there was such a change in the appearance, character, 
identity or use of the Russian oil to warrant the conclusion that the 
imported blend was solely a product of Italy. Despite the differences 
in the products and the qualification of the Russian oil as a grade 
different from the blend, the essential character of the Russian 
component as a fuel oil used primarily for heating remained 
unchanged. 

Plaintiff does not claim there was any processing done to the 
product in Italy other than simple mixing of the two oils, or that 
the value of the Russian oil was thereby enhanced. Compare, Na- 
tional Juice Products, 10 CIT at ——, 628 F. Supp. at 990-91, (total 
of domestic manufacturing contributing at most 6.68 to 7.57 percent 
to value of end product found not significant). 
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The Russian product and the Italian product were both classified 
as distillate and residual fuel oils (including blended fuel oils) under 
item 475.10, TSUS, and there is no indication the blend would have 
not been properly classified as such.* But although a change in tar- 
iff classification is certainly not controlling, Rolland Freres, Inc. v. 
United States, 23 CCPA 81, 89, T.D. 47763 (1935), the Court. finds 
that the same classification treatment of the products involved in 
this case is some indication that the imported blend was not a new 
and different product. The imported components are each simply 
variant grade of the same product identified as fuel oil, with the re- 
sulting blend also identified as fuel oil. 

It is also not determinative that the Russian No. 2 oil can also be 
referred to as “gas oil.” First, “a change in the name of the product 
is the weakest evidence of a substantial transformation.” National 
Juice Products Assn., 10 CIT at ——, 628 F. Supp. at 989. Second, as 
already noted, gas oil is a specific type of fuel oil, but is not used for 
a substantially different purpose. Supra, p. 9. According to ASTM 
specifications and terminology, all of the oils involved in this case 
are intended for use in atomizing type burners, although the heavi- 
er, high viscosity fuel oil requires extra equipment for the atomiza- 
tion of the oil. See ASTM Standards 209. Again, the component 
products as well as the blend are variant grades of the same prod- 
uct and are intended for essentially the same uses. 


CONCLUSION 


Because plaintiff has failed to allege or point to facts showing the 
character, identity or use of its imported blended fuel oil was sub- 
stantially different from that component of the blend of Soviet ori- 
gin, the defendant’s cross-motion for summary judgment must be 
granted. Customs properly applied headnote 7(a) for commingled 
merchandise to the oil mixture in question, segregating the compo- 
nents of the blend pursuant to available documentation, and as- 
sessed duty on the oil loaded in the Soviet Union as “a product of” 
the Soviet Union. 


* Schedule 4, Part 10 (TSUSA 1972) provides: 
Rates of Duty 
1 2 
Crude petroleum (including reconstituted crude petroleum); topped crude petroleum; 


crude shale oil; and distillate and residual fuel oils (including blended fuel oils) de- 
rived from petroleum, shale, or both, with or without additives: 


475.10 Testing 25 degrees A.P.I. or more cedseccuceseeesss 0.25¢ per gal. 0.5¢ per gal. 
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CARTER FOOTWEAR, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-6-00796 
Before Tsouca.as, Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiff challenges the refusal by Customs to afford duty allowance under item 
807.00, TSUS, for vamps returned to the United States with plastic toe 
reinforcement. 

Held: There are material issues of fact as to the application of the plastic material 
and, therefore, summary judgment is not warranted. 

[Plaintiffs motion for summary judgment denied; defendant’s cross-motion for 
summary judgment denied.] 


(Decided September 19, 1986) 


Siegel, Mandell and Davidson, P.C. (Stephen M. Zelman), for the plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Depart- 
ment of Justice (Susan Handler-Menahem), for the defendant. 


TsoucaLas, Judge: Plaintiff brings this action challenging the re- 
fusal of the Customs Service to allow duty free treatment under 
item 807.00, TSUS, for certain parts of shoe uppers. The imported 
merchandise includes textile vamps, precut in the United States 
and exported to the Dominican Republic for assembly, where a lay- 


er of plastic was applied to the vamp. Customs classified the mer- 
chandise under item 386.50, TSUS, and liquidated the merchandise 
at 10.5 percent ad valorem. Plaintiff contests this classification al- 
leging that the vamps qualify as American goods returned and are 
entitled to be entered duty free under item 807.00, TSUS. Defend- 
ant argues that the vamps are further fabricated by the application 
of this plastic and thus, this is not an assembly process or one inci- 
dental to assembly. 

Pursuant to USCIT R. 56 plaintiff has moved for summary judg- 
ment. Defendant opposes that motion claiming that there are genu- 
ine material issues of fact in dispute but also cross moves for sum- 
mary judgment. 


BACKGROUND 


Plaintiff manufactures footwear containing fabric uppers and 
thermoplastic soles. The vamps comprise the front portion of the 
footwear. The vamp is precut in the United States and shipped to 
the Dominican Republic with other textile components as well as 
the bindings, threads, eyelets, and plastic material to create the 
complete shoe uppers. At the plaintiffs plant in the Dominican Re- 
public, plastic material is heated by machine until it reaches a mol- 
ten state. A layer of this plastic formed in a halfmoon shape is de- 
posited on the vamp. The purpose is to form a reinforced plastic toe 
box area. The vamp is then assembled by the attachment of eyelets, 
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thread, and bindings, and is then sewn to other textile components. 
The complete shoe uppers were then imported back to the United 
States. Defendant denies that this reinforcement process is com- 
monly utilized in the industry in assembling footwear uppers and 
denies that it is regarded as an assembly process in that industry. 

The initial question presented to this court is whether the appli- 
cation of the plastic to the textile vamp is an assembly of solids and 
not a further fabrication. If this process is not an assembly, then 
the second inquiry is whether the application of the plastic is inci- 
dental to the assembly of the shoe uppers. 

Plaintiff claims that the vamp, of United States origin, is a fully 
fabricated component in its condition as exported. It is plaintiffs 
position that the application of the plastic is an assembly of solids 
within the purview of item 807.00 because the thermoplastic is ap- 
plied in a controlled operation set down in a uniform shape and 
thickness. It is argued that this is not a further fabrication because 
the plastic quickly solidifies. 

Defendant claims that this process merely coats the vamp with 
the plastic which actually becomes intermixed with the textile 
thereby advancing the condition of the vamp. Further, defendant 
raises several issues apparently not sufficiently addressed by plain- 
tiff as to the cost, time and labor involved in the process: whether 
the material is applied in uniform thickness; whether there was an 
intermixing of the liquid and textile fabric; and, questions the ne- 
cessity of this operation. 


DISCUSSION 


On a motion for summary judgment the court cannot try issues of 
fact, Yamaha International Corp. v. United States, 3 CIT 108, 109 
(1982), the court merely determines the existence or nonexistence of 
any factual dispute material to resolution of the action. Bushie v. 
Stenocord Corp., 460 F.2d 116, 118-119 (9th Cir. 1972); Standard 
Commodities Import and Export Corp. v. United States, 9 CIT ——, 
Slip Op. 85-124 at 4 (Dec. 5, 1985). All ambiguities should be re- 
solved and all reasonable inferences should be drawn in favor of the 
party opposing summary judgment. United States v. Diebold, Inc., 
369 U.S. 654, 655 (1962); S.S. Kresge Co. v. United States, 77 Cust. 
Ct. 154, 157, C.R.D. 76-6 (1976). If the party opposing summary 
judgment raises any triable issues of fact then he is not forced to re- 
ly on the affidavits submitted with his opposing motion; rather, he 
has the right to present live expert testimony and cross examine 
the opponent’s witnesses. United States v. J.B. Williams Company, 
Inc., 498 F.2d 414, 430, n. 19 (2d Cir. 1974); S.S. Kresge Co. v. United 
States, 77 Cust. Ct. at 157. Based on the pleadings and affidavits 
submitted, this Court must agree with the defendant that material 
issues of fact are in dispute and therefore summary judgment is not 
appropriate. 
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Item 807.00 exempts from duty the cost or value of certain Amer- 
ican goods returned, as provided: 


Articles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further 
fabrication, (b) have not lost their physical identity in such arti- 
cles by change in form, shape, or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating, and painting 


A duty upon the full value of the imported article, less the 
cost or value of such products of the United States (see 
headnote 3 of this subpart) 


It is well established that the term assembly in item 807.00 con- 
templates the joinder of solids. United States v. Baylis Bros. Co., 59 
CCPA 9, 11, C.A.D. 1026, 451 F.2d 643, 645 (1971), E. Dillingham, 
Inc. v. United States, 60 CCPA 39, 43, C.A.D. 1078, 470 F.2d 629, 
633 (1972). A material may initially be a liquid and be transformed 
into a solid, enabling it to be assembled with another component. 
Sigma Instruments, Inc. v. United States, 5 CIT 90, 565 F. Supp. 
1036 (1983), aff'd. 724 F.2d 930 (Fed. Cir. 1983). However, there 
must be no intermixing of the components. C.J. Tower & Sons of 
Buffalo, Inc. v. United States, 62 Cust. Ct. 643, 646, C.D. 3840, 304 
F. Supp. 1187, 1189 (1969). 

Defendant’s affiant, George Walter, Assistant Laboratory Direc- 
tor at Customs in New York, states that, unlike Tower, the plastic 
has become intermixed with the textile fibers. Apparent is a ques- 
tion of fact as to whether the machine actually produces a layer of 
plastic of uniform thickness. In the context of this case it is decisive 
whether the plastic is not of uniform thickness because it has inter- 
mixed with the textile vamp. 

Furthermore, there are questions of fact as to whether this opera- 
tion was a further fabrication of the textile fabric or was incidental 
to the assembly process, based on the criteria set forth in Rudolph 
Miles v. United States, 65 CCPA 32, 36, C.A.D. 1202, 567 F.2d 979, 
982 (1978), and Mast Industries, Inc. v. United States, 1 CIT 188, 515 
F. Supp. 43 (1981), aff'd. 69 CCPA 47, 668 F.2d 501 (1981). There are 
issues in dispute as to: the cost of the plastic application relative to 
the cost of the vamp; the time required to apply the toe reinforce- 
ment relative to the time required to assemble the complete upper; 
the necessity of reinforcing the toe area; and, how closely related 
this procedure was to the assembly of the entire footwear upper. 


CONCLUSION 


In light of the above, this Court has concluded that summary 
judgment cannot be granted since there are genuine issues of mate- 
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rial facts to be determined. Therefore, both plaintiff's motion and 
defendant’s motion are denied. 


(Slip Op. 86-96) 
EastaLco ALUMINUM Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-1-00095 
(Decided September 23, 1986) 


John M. Peterson and Donohue and Donohue (Joseph F. Donohue and John M. Pe- 
terson at the trial; John M. Peterson on reply brief), for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Kenneth N. Wolf, Civil Division, United 
States Department of Justice, for defendant. 


OPINION AND ORDER 


Restani, Judge: The issue in this case is the proper classification 
for tariff purposes of certain carbon block, exported from France 
and entered at the port of Baltimore, Maryland, in 1981. The Unit- 
ed States Customs Service (Customs) classified the merchandise as 
“fejlectrodes in part of carbon or graphite, for electric furnace or 
electrolytic purposes” under item 517.61 of the Tariff Schedules of 
the United States (TSUS). Plaintiff, Eastalco Aluminum Company, 
claims the merchandise should be classified as refractory brick 
under item 531.27, TSUS. The government counterclaimed for clas- 
sification under item 517.91, TSUS, “[aJrticles not specifically pro- 
vided for, of carbon or graphite,” and made an alternate claim for 
classification under item 535.14, TSUS, as “ceramic electrical ware 
*> "tee." 

The merchandise in question is carbon block, used to construct 
the side and bottom lining of Hall-Heroult aluminum reduction 
cells at plaintiff's plant.! Testimony at trial indicated that the block 
is designed to withstand extreme stress, heat, and corrosion during 
the production of aluminum. Witnesses also established that for a 
period of twelve to twenty-four hours during the start-up phase of 
the cell, the carbon bottom block acts as a cathode.? Cathodic action 
is necessary for proper start-up and to ensure the longevity of the 
cell. After the start-up phase and after molten aluminum is added, 
a molten aluminum pad becomes the cathode. For the duration of 


! The Hall-Heroult process produces aluminum metal by electrolysis of the fused salt aluminum oxide [AlgO3], also 
called alumina, in cells containing a molten electrolyte bath whose primary component is cryolite. Electric current passes 
through the cell, causing the aluminum ions to separate from the oxygen ions. The oxygen ions migrate to the anode (posi- 
tive electrode) at the top of the cell and the aluminum ions migrate to the cathode (negative electrode) at the bottom of the 
cell. When the aluminum ions reach the cathode, they pick up additional electrons and are deposited as elemental alumi- 
num metal. 

2 There is an earlier preheating stage, but it involves no electrolytic bath. Consequently, the carbon block does not act as 
an electrode during that phase. 
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the life of the cell, approximately 1500 days, the carbon bottom 
block continues to function in its refractory capacity.* 


I. The Merchandise May Not Be Classified As Electrodes 


The parties agree that the carbon block at issue has refractory 
characteristics. Item 531.27, plaintiffs claimed classification, is an 
eo nomine provision for refractory brick.‘ Defendant contends, how- 
ever, that the block’s temporary cathodic use during the start-up 
phase makes classification under item 517.61, apparently a use pro- 
vision, the more specific classification.’ The general rule of con- 
struction provides that, in the absence of legislative intent to the 
contrary, “a product described by both a use provision and an eo 
nomine provision is generally more specifically provided for under 
the use provision.” United States v. Siemens America, Inc., 68 CCPA 
62, 70, 653 F.2d 471, 478 (1981) (emphasis omitted), cert. denied, 454 
U.S. 1150 (1982);* Novelty Import Co. v. United States, 55 Cust. Ct. 
169, 173-74, C.D. 2570 (1965), appeal dismissed, 53 CCPA 155 (1966). 

A tariff classification controlled by use is to be determined by the 
chief use. Rule 10(e)(i) of the General Headnotes and Rules of Inter- 
pretation states chief use is “the use which exceeds all others (if 
any) combined.” Case law has interpreted chief use to mean the pri- 
mary or principal use, not a fugitive use or mere capability of use. 
United States v. Baltimore & Ohio Railroad Co., 47 CCPA 1, 5-7, 
C.A.D. 719 (1959) (after-dinner size china cups and saucers classified 
as “ornamental or decorated china” rather than “tableware,” based 
on their chief use for display or decoration). 

Inasmuch as defendant classified the block under item 517.61, 
“electrodes,” it follows that in order for defendant’s classification to 
prevail the block’s chief use must be as an electrode. The trial 
record does not support this claim. Given the average cell-life of 
1500 days, the carbon bottom block acts as an electrode for only 
twelve to twenty-four hours, or less than one percent of the cell’s 
life.? Chief use is that use which exceeds all others; here that use is 
as a refractory brick. Therefore, the carbon block cannot be classi- 
fied under item 517.61 because it fails to meet the test of chief use 
an a electrode. 

Assuming, arguendo, that item 517.61 is an eo nomine provision, 
the carbon block remains incorrectly classified. When an item has 
features or functions other than as described by the statutory provi- 
3 Testimony also established that the carbon corner and side block (hereinafter side block) does not function cathodically 
except in an incident2] manner or under abnormal conditions. Unlike the bottom block, it is not in the normal electrical 
path, and it only interacts with the electrolytic bath until a ledge of frozen cryolite is formed. The ledge remains in place 
“TT nae ooetiabin is one which names a specific product or describes a commodity by a specific name.” Travenol 
Laboratories, Inc. v. United States, 83 Cust. Ct. 1, 4, 476 F. Supp. 1075, 1077 (1979), aff'd, 67 CCPA 71, 622 F.2d 1027 (1980). 

7 Apparently, defendant also claims that the carbon block cannot be classified under part 2, schedule 5, as plaintiff 
WE aon wih, this aid to construction, the Siemens court held that the imported surge voltage protectors were 
“more specifically provided for under the use provision of item 685.90 as ‘other electrical apparatus * * * for the protec- 
tion of electrical circuits’ than under the eo nomine provision of item 687.60 as ‘electronic tubes.’” Siemens, 68 CCPA at 70, 
653 F.2d at 477. The court also noted, however, that this statutory construction aid need not be automatically applied. Rath- 
er, “[t]he aid is merely ‘a convenient rule of thumb for resolving issues where the competing provisions are otherwise in bal- 


ance.’ Simon Saw & Steel Co., 51 CCPA 33, 40, C.A.D. 834 (1964) (emphasis in original).” Jd. at 70 n.6, 653 F.2d at 478 n.6. 
7 Use of side block as an electrode is even more problematic. See supra note 3. 
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sion, either more limited or more diversified, and the difference is 
significant, it cannot be classified within such a provision. The item 
is thus said to be “more than” the type described in the statute. 
Robert Bosch Corp. v. United States, 63 Cust. Ct. 96, 103-04, C.D. 
3881 (1969) (starter solenoid switches for starting automobile en- 
gines found to be “more than” electrical switches because they oper- 
ated mechanically as well as electrically and both functions were 
significant in starting the motor) (cited in Sanyo Electric Inc. v. 
United States, 84 Cust. Ct. 167, 175, 496 F. Supp. 1311, 1317 (1980), 
aff'd, 68 CCPA 14, 15, 642 F.2d 435, 436 (1981) (power failure light 
described as a multifunction article could not be classified under a 
statutory provision that described only one of its functions)). The 
carbon block at issue has features which enable it to function as 
more than an electrode; it is one of a few substances that can with- 
stand the tremendous temperatures, stress, and abrasion generated 
by producing aluminum. This is a significant difference from an or- 
dinary electrode, which is only a facilitator of the electrolytic proc- 
ess. Because the carbon block is ‘“‘more than” an electrode, it cannot 
be classified under item 517.61. 

Although the legislative history of certain statutory provisions 
suspending duties on electrodes is not entirely clear, it does not con- 
tradict this construction of the statutes. In referring to “electrodes” 
Congress described items which are made of carbon, manufactured 
at the site where they are to be used and which are consumed in 
large quantities. S. Rep. No. 530, 89th Cong., 1st Sess. 23, reprinted 
in 1965 U.S. Code Cong. & Ad. News 3416, 3437; S. Rep. 1235, 90th 
Cong., 1st Sess. 1, reproduced at 1968 U.S. Code Cong. & Ad. News 
3999-4000; S. Rep. 91-1471, 91st Cong., 2nd Sess. 1, reprinted in 
1970 U.S. Code Cong. & Ad. News 5799-5800. The record (including 
testimony) generally establishes that this description of “elec- 
trodes” is actually a description of “anodes.” A memorandum writ- 
ten by Customs in 1968 uses a very similar description of anodes.® A 
reference in S. Rep. 91-220 91st Cong., 1st Sess. reprinted in 1969 
U.S. Code Cong. & Ad. News 1029-30, to electrodes as “anodes and 
cathodes” must be considered an oversight, inasmuch as it renders 
the report internally inconsistent and also conflicts with three more 
detailed reports. Accordingly, Customs’ classification is found to be 
incorrect. 


II. The Proper Classification of the Merchandise Has Not Been 
Established 


Plaintiff claims the carbon block should have been classified as 
“other” refractory brick, under item 531.27, TSUS, “is an eo nomine 
provision without limitation, and therefore includes all forms of re- 


8 Defendant’s motion to strike references to certain memoranda and letters is denied. They need not be admitted into evi- 
dence insofar as they are used only to establish legislative facts. The court notes their authenticity is not denied. In any 
case, the court finds plaintiff's arguments regarding Congressional ratification of administrative practice less than persua- 
sive in this case given the changing views at Customs and the lack of any reference in the legislative history to Customs’ 
classification practices with regard to the type of merchandise at issue. 
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fractory brick, absent any showing of contrary legislative intent, ju- 
dicial decision, or administrative practice.” Pittsburgh Plate Glass 
Co. v. United States, 73 Cust. Ct. 49, 55, C.D. 4553 (1974) (tank 
blocks which are larger and heavier than standard straight refrac- 
tory brick constitute refractory brick for tariff purposes); cf. 
Nomura (America) Corp. v. United States, 58 CCPA 82, 85, 435 F.2d 
1319, 1321-22 (1971) (“wader boots—chest high” properly classified 
under eo nomine provision for boots, shoes or other footwear). 

Schedule 5, Part 2, Subpart A, Headnote 3 sets out the specific 
properties necessary for qualification as refractory articles for 
TSUS purposes: 


3. For purposes of this subpart, “a refractory article,” whether 
shaped or not shaped, is one having a bulk density over 75 
pounds per cubic foot and designed to be used to resist tempera- 
tures above 260°F. A shaped refractory article has special 
properties of strength and resistance to thermal shock and ma 
also have, depending upon the particular uses for whic 
designed, other special properties such as resistance to abrasion 
and corrosion. 


Plaintiff's witness testified during trial that the imported carbon 
block met each of these specifications.? Further, plaintiff argues 
that the block’s ability to conduct electricity is another “special 
property” related to its use in the Hall-Heroult cell but that this 
property does not make it more than refractory brick. Defendant 


contends the block’s cathodic applications make the block more 
than the refractory articles contemplated by headnote 3. 

The primary function of an imported article may be determina- 
tive in establishing proper classification. Trans-Atlantic Co. v. Unit- 
ed States, 60 CCPA 100, 103, 471 F.2d 1397, 1399 (1973); see E. 
Green & Son (New York) v. United States, 59 CCPA 31, 35, 450 F.2d 
1396, 1399 (1971). A combination or multifunction article, however, 
cannot be classified under a provision that describes only one of the 
article’s multiple functions because it is “more than” the article de- 
scribed by the provision. Sanyo Electric, 84 Cust. Ct. at 174, 496 F. 
Supp. at 1316-17. An incidental, subordinate, or secondary function 
which relates to an article’s predominant use, does not make that 
article more than the article named in the tariff provision. Trans- 
Atlantic, 60 CCPA at 103, 471 F.2d at 1398-99; ASEA, Inc. v. Unit- 
ed States, 7 CIT 128, 131, 587 F. Supp. 1072, 1073-74, aff'd, 748 F.2d 
676 (1984); Tridon, Inc. v. United States, 5 CIT 167, 169 (1983); Ash- 
flash Corp. v. United States, 76 Cust. Ct. 112, 115-16, 412 F. Supp. 
585, 587 (1976). Whether or not a given function is secondary or coe- 
qual is a question of fact. Tridon, 5 CIT at 169 (1983). 

The record at trial establishes that the carbon block provides a 
refractory lining for the Hall-Heroult cell. Without a complete lin- 
ing, the cell is disrupted and aluminum production ceases. Both par- 
ties agree that the bottom block serves as a cathode only during the 


% Defendant does not dispute the block’s refractory characteristics. 
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twelve to twenty-four hour start-up phase of the cell. Although the 
block does operate as a temporary cathode, which helps prepare the 
cell for its life-cycle of 1500 days, this does not make the block more 
than refractory brick. In this case the only significant cathodic 
function of the carbon bottom block is during start-up where the 
carbon block itself becomes sealed against aluminum penetration. 
Inasmuch as this enables the block to function more efficiently in 
its refractory capacity, its cathodic function must be considered 
auxiliary.!° Compare with Tridon, 5 CIT at 169-70 (clicking sound 
created by signal flasher as it opened and closed electrical contacts 
did not make it more than a switch because this function was sec- 
ondary or auxiliary to the main switching function) and ASEA, 7 
CIT at 132, 587 F. Supp. at 1074 (shunt reactors are not “more 
than” inductors simply because they contain bushing current trans- 
formers, where this second function (as a transformer) is auxiliary 
to the reactors’ function as inductors). 

Nonetheless, the merchandise at issue has not been shown to be 
classifiable as refractory brick. One issue yet to be decided is wheth- 
er the electrical conductivity and resistivity of the bottom block 
which apparently is important throughout the life of the cell makes 
certain of the merchandise at issue more than refractory brick. The 
evidence at trial did not establish that these functions are auxiliary, 
nor did the testimony establish that these are normal properties of 
refractory brick. Further-more, the record is not entirely clear as to 
whether the merchandise is ceramic, as is necessary for plaintiff's 
claimed classification.!! Inasmuch as this was not the focus of the 
evidence presented at trial, this matter is remanded to the Customs 
Service for consideration of this point and for classification consist- 
ent with this opinion. 


(Slip Op. 86-97) 
CHEMICAL Propucts CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-9-01321 


Before DiCar.o, Judge. 


Plaintiff challenges a final determination by the Department of Commerce, Inter- 
national Trade Administration (Commerce) that barium carbonate from the People’s 
Republic of China is being sold in the United States at not less than fair value. Plain- 
tiff contends that Commerce erred by (1) using constructed value to determine for- 
eign market value rather than prices from a non-state-controlled economy, (2) using 
information from the barium chloride industry instead of information from plain- 
tiffs petition under the best information rule upon the refusal of one producing 
plant to supply requested information, (3) using the minimum eight percent profit- 
ability figure under 19 U.S.C. § 1677b(e\(1(B\ii) (1982 & Supp. II 1984), and (4) allo- 


10 As indicated, testimony established that the side block's cathodic use is purely incidental as is the temporary alumi- 
num making cathodic use of the bottom block during start-up. 

1! The alternative classification sought by defendant, item 535.14, TSUS, other ceramic electrical ware, is not applicable. 
The blocks at issue are not ejusdem generis with the other objects mentioned therein 
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cating a portion of the factors of production to the production of hydrogen sulfide gas 
(HSG) based on the respective quantities of barium carbonate and HSG yielded in 
the production process. 

Held: Commerce’s allocation of factors of production to HSG on a quantity basis is 
not supported by substantial evidence since Commerce did not determine the value 
of HSG and it would not be reasonable to allocate factors of production on a quantity 
basis to two products with significantly different values. Commerce’s determination 
is otherwise supported by substantial evidence and in accordance with law. 

[The action is remanded.] 


(Decided September 26, 1986) 


Gibson, Dunn & Crutcher (Joseph H. Price and Robert M. Kruger) for the plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (A. David Lafer) for 
the defendant. 


MEMORANDUM OPINION AND ORDER 


DiCaro, Judge: Chemical Products Corporation (CPC), a domestic 
producer of barium carbonate, challenges a final determination by 
the United States Department of Commerce, International Trade 
Administration (Commerce) that barium carbonate from the Peo- 
ple’s Republic of China (PRC) is being sold in the United States at 
not less than fair value. Barium Carbonate from the People’s Repub- 
lic of China, 49 Fed. Reg. 33,913 (1984). The action is remanded 
since Commerce’s allocation of factors production to hydrogen 


sulphide gas, a product created during the production of barium 
carbonate, is not supported by substantial evidence in the record or 
in accordance with law. 


I. BACKGROUND 


Commerce determined that barium carbonate from the PRC is be- 
ing sold in the United States at not less than fair value based on its 
finding of a dumping margin of .29% which it determined to be de 
minimis. Plaintiff has not contested the finding that a margin of 
.29% is de minimis. See Carlisle Tire & Rubber Co. v. United States, 
10 CIT ——, 634 F. Supp. 419 (1986). Plaintiff seeks review of Com- 
merce’s final determination pursuant to section 516A(a)(2)(A) of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(a)(2)(A) (1982 & 
Supp. II 1984). The question presented is whether the following de- 
terminations by Commerce are supported by substantial evidence 
and in accordance with law: 

1) The construction of foreign market value based on factors of 
production valued in Thailand under 19 U.S.C. § 1677b(c)(2) (1982 & 
Supp. II 1984) and 19 C.F.R. 353.8 (1984); 

2) The use of weighted average factors of production using data 
from two Chinese barium chloride plants under the verification and 
best information available requirements, 19 U.S.C. § 1677e, and 19 
C.F.R. § 353.1; 
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3) The use of the minimum eight percent profit factor in calculat- 
ing foreign market value under 19 U.S.C. § 1677b(e)(1)(B\(ii) and 19 
C.F.R. § 358.8(c); 

4) The allocation of factors of production between barium carbon- 
ate and hydrogen sulphide gas on a quantity basis rather than on 
the value of the respective products. 


II. Discussion 


In reviewing a determination by Commerce, the standard of re- 
view is not de novo. Rather, the Court must determine whether the 
challenged determination is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1982). Under this standard the Court must accept 
Commerce’s findings if they are supported by “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a 
conclusion.” Federal Trade Commission v. Indiana Federation of 
Dentists, 106 S. Ct. 2009, 2015 (1986). Substantial deference is grant- 
ed to the agency in both its interpretation of its statutory mandate 
and the methods it employs in administering the antidumping law. 
See American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 
1986); Carlisle Tire & Rubber Co. v. United States, 9 CIT ——, 622 
F. Supp. 1071 (1985). 


1. Constructed value 
Since the PRC has a state-controlled-economy, its sales of barium 


carbonate cannot be used to determine foreign market value under 
19 U.S.C. § 1677b(a). Rather, foreign market value is determined by 
selecting an appropriate non-state-controlled economy and deter- 
mining the prices or the constructed value of barium carbonate or 
similar merchandise in that country. See 19 U.S.C. § 1677b(c); 19 
C.F.R. § 353.8(a). Commerce constructed the foreign market value of 
the merchandise based on factors of production valued in Thailand 
under section 1677b(c)(2). Commerce’s final determination states: 


After analysis of countries which produce barium carbonate 
we determined that India would be the most appropriate surro- 
gate selection. However the Indian government declined to par- 
ticipate in the investigation. When we determined that there 
was no other country which manufactures barium carbonate 
and which is at a comparable economic level as the PRC, we in- 
quired whether there is a product which is such or similar (as 
defined in section 771(16) of the Act) to the PRC barium 
carbonate. 

Based on available information, we did not find any product 
that could be considered such or similar merchandise within 
the meaning of the Act. Therefore, pursuant to section 773 of 
the Act, and § 353.8(c) of the Commerce Regulations, we pro- 
ceeded to construct a value based on specific components or fac- 
tors of production in the PRC, valued on the basis of prices and 
costs in a non-state-controlled-economy “reasonably compara- 
ble” in economic development to the PRC. After analyzing 
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those non-state-controlled-economies most similar to the PRC, 
we concluded that Thailand was a comparable economy for val- 
uation of the PRC factors of production. 


49 Fed. Reg. at 33,914. 

Plaintiff says that Commerce should have used home market 
sales prices of barium carbonate in Mexico to. determine foreign 
market value. It contends that Commerce was required to use Mexi- 
can prices for these reasons: (1) 19 C.F.R. § 353.8 establishes a hier- 
archy under which foreign market value in a state-controlled econo- 
my must be determined by the prices at which such or similar mer- 
chandise is sold for consumption or export in a non-state-controlled 
economy, if such price information is available; (2) even if the regu- 
lation does not establish a hierarchy in all cases, it establishes a 
preference for prices over constructed value when price information 
is readily available from a cooperating non-state-controlled econo- 
my; and (3) Commerce policy and practice dictates that price infor- 
mation be used instead of constructed value when price information 
is readily available. The Court disagrees. 

In determining foreign market value in a state-controlled econo- 
my, the antidumping law allows the determination to be made on 
the basis of either prices or constructed value. 19 U.S.C. § 1677b(c). 

While no preference for prices over constructed value is expressed 
in the statute, 19 C.F.R. § 353.8(a) (1984) states: 


foreign market value shall be determined on the basis of the 
normal costs, expenses, and profits as reflected in order of pref- 
erence by either: 

(1) The prices, determined in accordance with §§ 353.3 or 
353.5, at which similar merchandise produced in a non-state- 
controlled-economy country or countries is sold either: (i) for 
consumption in the home market of that country or countries, 
or (ii) to other countries, including the United States; or 

(2) The constructed value of such or similar merchandise in a 
non-state-controlled-economy country, determined in accord- 
ance with § 353.6 [emphasis added]. 


The regulation does not require Commerce to ascertain foreign 
market value in every instance where prices are available. Section 
353.8(a) states that prices are the preferred method of establishing 
foreign market value. “As this Court recently held, failure to use a 
discretionary alternative method does not constitute error when the 
agency uses a lawful second method.” Carlisle Tire & Rubber Co. v. 
United States, 622 F. Supp. at 1076 (citing Zenith Radio Corp. v. 
United States, 9 CIT ——, 606 F. Supp. 695, 698 (1985), aff’d, 783 
F.2d 184 (Fed. Cir. 1986)). 

Plaintiff argues, however, that even if the statute and regulations 
do not establish a hierarchy requiring Commerce to use prices over 
constructed value in every instance, Commerce must follow the 
preference for prices in its regulation when price information is 
readily available from a cooperating non-state-controlled economy. 
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Plaintiff points out that such information was available since a 
Commerce case officer visited a Mexican barium carbonate plant 
and obtained home market pricing data and other information 
required for calculating foreign market value. 

The Court finds that Commerce need not use prices to determine 
the foreign market value of merchandise from a state-controlled 
economy once a non-state-controlled economy makes price informa- 
tion available. Commerce’s preference in favor of prices is tempered 
by its policy of ascertaining foreign market value by looking to com- 
parable non-state-controlled economies: 


(b) Comparability of economies. (1) The prices as determined 
under paragraph (a)(1), or the constructed value as determined 
under paragraph (a)(2), shall be determined, to the extent possi- 
ble, from the prices or costs in a non-state-controlled-economy 
country or countries at a stage of economic development compa- 
rable to the state-controlled-economy country from which the 
merchandise is exported. Comparability of economic develop- 
ment shall be determined from generally recognized criteria, 
including per capita gross national product and infrastructure 
development (particularly in the industry producing such or 
similar merchandise). 


19 C.F.R. § 353.8(b)(1). 
In this case Commerce found that Thailand has an economy at a 
stage of development comparable to that of the PRC, whereas Mexi- 


co does not: 


We found Mexico not to be a suitable surrogate for purposes of 
this determination because it is not at a stage of economic de- 
velopment comparable to the PRC. The only non-state-con- 
trolled economy country at a comparable level of economic de- 
velopment which manufactures barium carbonate is India, and 
India did not agree to cooperate in this investigation. 


49 Fed. Reg. at 33,915. 
A Commerce economist stated: 


Mexico’s per capital GNP is more than seven times that to 
China’s (US $2,090 v. $290). Sixty-four percent of Mexico’s labor 
force is engaged in the industrial and service sectors of the 
economy, with only thirty-six percent still in agriculture. By 
contrast, 71 percent of China’s labor force is employed in the 
agricultural sector, with only 29 percent in industry and ser- 
vice. Sixty-seven percent of Mexico’s total population resides in 
= areas, while only 13 percent of China’s total population 
oes. 


R. Doc. 51. 

The Court does not agree that 19 C.F.R. § 353.8(b) may be applied 
by Commerce only in distinguishing between countries with avail- 
able price data. Such an interpretation would render the construct- 
ed value provisions of section 353.8 meaningless except when no 
market economy produces the merchandise in question or is willing 
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to cooperate in an investigation. Although 19 C.F.R. § 353.8(b)(2) 
provides a means by which Commerce may make adjustments to 
prices from a market economy which is at a different level of eco- 
nomic development than a home-market state-controlled economy, 
the regulation does not require that such adjustments be made, but 
grants Commerce discretion whether to make adjustments or to use 
constructed value to determine foreign market value. 

The purpose of the statute’s state-controlled-economy provisions 
is to arrive at the best estimate of foreign market value in the coun- 
try of export. This purpose would be undermined if Commerce were 
prohibited from constructing a foreign market value based on fac- 
tors of production in a country at a stage of economic development 
comparable to that of the exporting country whenever there exists 
a non-comparable producer country willing to supply price 
information. 

The Court holds that Commerce may consider the comparability 
of economies before it determines whether to employ prices or con- 
structed value as a means of determining foreign market value. 

Plaintiff also contends that the decision by Commerce to con- 
struct foreign market value rather than to use Mexican prices is in- 
consistent with Commerce policy and practice. In Carbon Steel Plate 
from Romania, 47 Fed. Reg. 35,666 (1982) (Preliminary), 48 Fed. 
Reg. 317 (1983) (Suspension), Commerce used home market prices 
from Finland in determining the foreign market value of carbon 
steel plate from Romania after countries with economies compara- 
ble to Romania’s refused to cooperate with Commerce’s investiga- 
tion. In Natural Menthol from the People’s Republic of China, 46 
Fed. Reg. 3258 (1981) (Preliminary), 46 Fed. Reg. 24,614 (1981) (Fi- 
nal), Commerce determined the foreign market value of a product 
from the PRC using home market prices from Paraguay rather 
than constructed value. This investigation is distinguishable, how- 
ever, since Commerce found Paraguay’s economy to be at a stage of 
economic development comparable to that of the PRC. 

In contrast, plaintiff says that constructed value has been used 
only when no price data was available. For example, in Unrefined 
Montan Wax from the German Democratic Republic, 46 Fed. Reg. 
38,555 (1981), Commerce stated: 


Since there is no commercial production of unrefined montan 
wax in a non-state-controlled-economy country (other than the 
United States) and no such or similar merchandise, we con- 
structed a value based on specific components or factors of pro- 
duction in the GDR, valued on the basis of prices in a non-state- 
controlled-economy country “reasonably comparable” in eco- 
nomic development to the GDR. 


Defendant argues that past Commerce practice does not show 
that Commerce has always used available price information instead 
of constructed value. In Chloropicrin from the People’s Republic of 
China, 48 Fed. Reg. 41, 799 (1983) (Preliminary), 49 Fed. Reg. 5982 
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(1984) (Final), foreign market value was constructed even though 
price information was available from Japan and France. Plaintiff 
argues that use of constructed value in the chloropicrin investiga- 
tion was grounded on Commerce’s finding that cost adjustments 
under section 353.8(b)(2) would prove impractical, whereas in the 
present case no finding of impracticality was made as to suitable ad- 
justments to Mexican prices. 

The Court finds that there is no practice which bars Commerce 
from exercising its discretion whether to use the preferred price 
method in determining foreign market value. Commerce may con- 
struct foreign market value or use suitably adjusted prices when it 
determines that the economies of countries willing to provide price 
information are not comparable to that of the country under inves- 
tigation. Nothing in the investigations cited by plaintiff shows that 
Commerce has adopted a policy or practice which denies Commerce 
the discretion it has under the statute and the regulation to deter- 
mine which method to use in determining foreign market value. 

Even if Commerce were obligated to explain why it did not follow 
the approach used in a previous investigation, the record shows that 
Commerce did so. Commerce reviewed the Romanian Steel Plate in- 
vestigation and determined that (1) the goal of ensuring a fair com- 
parison between the state-controlled economy and the surrogate re- 
quires the comparison of comparable economies, (2) where a cooper- 
ating producer country with a comparable economy exists, price 
will be preferred over constructed value and (3) Commerce’s deci- 
sion in the Romanian Steel Plate investigation to use prices of a 
non-comparable surrogate in determining foreign market value was 
inconsistent with Commerce’s policy of requiring comparability of 
economies and should not be followed. R. Doc. 129. 

Since Commerce’s use of constructed value for determining for- 
eign market value is a reasonable exercise of discretion under the 
statute and the regulation, the determination of foreign market 
value on the basis of Chinese factors of production valued in Thai- 
land is supported by substantial evidence and in accordance with 
law. 


2. Best Information Available 
In an antidumping investigation, Commerce is required to meet 
the verification and best information available requirements of 19 
U.S.C. §1677e (1982 & Supp. II 1984), which in pertinent part 
provides: 
The administering authority shall verify all information re- 
lied upon in making—— 
(1) a final determination in an investigation 


** * 


If the administering authority is unable to verify the accuracy 
of the information submitted, it shall use the best information 
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available to it as the basis for its action, which may include, 
ee on information submitted in support of the petition. 


[Wyhenever a party or any other person refuses or is unable to 
produce information requested in a timely manner and in the 
form required, or otherwise significantly impedes an investiga- 
tion, [the administering authority shall] use the best informa- 
tion otherwise available. 


Commerce’s regulation, 19 C.F.R. § 353.51(b(1984), states in part: 


Whenever information cannot be satisfactorily verified, or is 
not submitted in a timely fashion or in the form required, the 
submitter of the information will be notified and the affected 
determination will be made on the basis of the best information 
then otherwise available which may include the information 
submitted in support of the petition* * *. Where a party to the 
proceeding refuses to provide requested information, that fact 
may be taken into account in determining what is the best 
available information. 


In this case, Commerce requested data on the factors of produc- 
tion from two Chinese plants which produce barium carbonate in 
order to construct a foreign market value on the basis of weighted- 
average plant cost. One of the plants did not submit the requested 
information, and Commerce was obligated to look to an alternative 
source for the information. In its final determination Commerce 
stated: 


Absent the requested information, we considered information 
developed on the factors of production of the significant produc- 
ers in the contemporaneous antidumping investigation on bari- 
um chloride from the PRC. We determined the ratio of factors 
of production between the more efficient and less efficient pro- 
ducers of barium chloride and applied this ratio to the factors 
of production for the producer of barium carbonate that did 
provide information to calculate the factors of production for 
the non-responding plant. We then calculated a production- 
weighted average constructed value for the two plants. In em- 
ploying this methodology, we assumed that the responding pr ae 
ducer was the equivalent in efficiency to the more efficient bar- 
ium chloride producer. 


49 Fed. Reg. at 33,914-15. 

Plaintiff contends that the best information rule was not satisfied 
by Commerce’s examination of the relative efficiencies of barium 
chloride plants as an alternative source for the information not sup- 
plied by the barium carbonate plant since barium chloride and bari- 
um carbonate are distinct products. Plaintiff argues that the best 
information available for supplying the missing information was 
contained in the petition, and that under Atlantic Sugar, Ltd. v. 
United States, 744 F.2d 1556 (Fed. Cir. 1984) and Shop Towels of 
Cotton From the People’s Republic of China, 50 Fed. Reg. 26020 
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(1985) (Final), such information should be used when a party fails to 
supply requested information. 

The best information rule does not compel Commerce to use data 
supplied by plaintiff. See Zenith Radio Corp. v. United States, 606 F. 
Supp. 695, 699 (1985), aff'd, 783 F.2d 184 (Fed. Cir. 1986); Carlisle 
Tire & Rubber Co. v. United States, 622 F. Supp. at 1081. Neither 
the statute nor the applicable regulation requires Commerce to use 
information supplied by the plaintiff once an exporter or manufac- 
turer has failed to comply with an information request from Com- 
merce. The authorities cited by plaintiff stand for the proposition 
that information in the petition may be relied upon under the best 
information rule when the respondent does not cooperate in the in- 
vestigation. See Krupp Stahl AG v. United States, 4 CIT 244, 553 F. 
Supp. 394, 395 (1982); 19 U.S.C. § 1677(e); 19 C.F.R. § 353.15(b). Com- 
merce may exercise discretion in determining what is the best infor- 
mation available when an exporter or manufacturer has failed to 
supply requested information. 

Commerce considered the information contained in the petition, 
but the information relating to Chinese factors of production was 
based on United States values. A letter to a Commerce case officer 
from counsel to CPC reads: 


Based on its own production expertise and its knowledge of con- 
ditions in China, Chemical Products Corporation (“CPC”) has 
quantified the inputs of raw materials, energy, and labor that 


should be required for producing barium in China and has val- 
ued these inputs at their cost in the United States. 


R. Doc. 34 (emphasis added). The use of the information contained 
in the petition would have been inconsistent with C.F.R. § 353.8(c), 
which requires that factors of production be valued and verified in a 
non-state-controlled-economy country “reasonably comparable in ec- 
onomic development to the state-controlled-economy country under 
investigation.” 

The record shows that Commerce’s use of barium chloride data in 
determining the foreign market value of barium carbonate was 
based on similarities between the production processes of the chemi- 
cals, including similarities in major production stages, the use of 
identical raw materials, and the existence of mutual production-re- 
lated problems. R. Doc. 39. 

The Court holds that Commerce’s use of information from an in- 
dustry similar to the industry under investigation was a reasonable 
means of determining relative efficiencies among barium carbonate 
plants. Commerce’s use of barium chloride production data in its in- 
vestigation is supported by substantial evidence and in accordance 
with law. 


3. Profitability 
In calculating a constructed foreign market value for the mer- 
chandise, Commerce is directed by statute to include: 
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an amount for general expenses and profit equal to that usually 
reflected in sales of merchandise of the same general class or 
kind as the merchandise under consideration which are made 
by producers in the ey of exportation, in the usual com- 
— quantities and in the ordinary course of trade, except 
that—— 


** * 


(ii) the amount for profit shall not be less than 8 percent of the 
sum of such general expenses and cost. 


19 U.S.C. § 1677b(eX(1)(B)ii); see C.F.R. § 353.6(a)(2) (1984). In deter- 
mining the profitability factor in a state-controlled-economy investi- 
gation, the profit formula is applied to producers in the surrogate 
country. 19 U.S.C. § 1677b(c)(2); 19 C.F.R. § 353.8(a)(2). 

Commerce surveyed four Thai chemical companies to determine a 
representative profitability percentage figure. Commerce found that 
during 1983 the companies showed profit margins of 20.40% (Com- 
pany C), 8.82% (Company D), 0% (Company F), and 2.10% (Compa- 
ny G). Since these percentages resulted in an average profit of 
7.85%, Commerce applied the minimum 8% profit factor as provid- 
ed by statute. 

Plaintiff argues that Commerce’s determination is flawed in that 
the surveyed company showing no profit (Company F) “was suffer- 
ing from special and unusual problems that made it [a]typical and 
unrepresentative of the chemical industry in Thailand.” Brief for 
Plaintiff at 47. This company’s financial problems were largely at- 
tributed to the shutting down of an old plant and the building of a 
new one. R. Doc. 134. Plaintiff asserts that if Company F had not 
been included in the survey, the average profitability of the remain- 
ing Thai chemical companies would have been 10.47 percent. 

Although Company F’s 1983 profitability percentage figure was 
atypical according to the Commerce case officer, the sampling was 
designed to gauge profitability within an industry, and it is not un- 
reasonable to consider that some companies in an industry may re- 
place production plants in any given year. Commerce’s inclusion of 
Company F in its sampling offsets the unusually strong profit 
shown by Company C (20.49%) which was more than double the 
next most profitable company included in the sampling. 

The Court holds that it was reasonable for Commerce to include 
in its sampling companies showing unusually high and low profit- 
ability margins in order to ascertain average profitability in an in- 
dustry. Commerce’s use of the minimum eight percent factor profit 
in calculating foreign market value under 19 USC. 
§ 1677b(e1\BXii) and 19 C.F.R. § 353.8(c) is supported by substan- 
tial evidence and in accordance with law. 


4, Allocation of Factors of Production 

Commerce determined that the process in which barium carbon- 
ate is produced also yields an amount of hydrogen sulfide gas 
(HSG), and that a portion of the factors of production used in pro- 
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ducing barium carbonate should be allocated to the production of 
HSG. As a result, foreign market value was lower than if Com- 
merce had attributed to barium carbonate all of the factors of pro- 
duction used in barium carbonate production. 

Plaintiff contends that (1) Commerce should not have allocated a 
portion of the factors of production to HSG since HSG is a noxious 
waste product, and (2) by basing its allocation on quantity without 
regard to the relative values of barium carbonate and HSG, Com- 
merce improperly allocated too great a portion of the factors of pro- 
duction to HSG. 

The record shows that barium carbonate and HSG are generated 
simultaneously in the same production process. It also shows that 
HSG is used by the producing plants as a raw material input in the 
production of sulfur and sodium thiosulfate. Therefore, Commerce’s 
finding that HSG is not a waste product is supported by substantial 
evidence and in accordance with law. 

However, Commerce did not establish a commercial value for 
HSG nor did it establish the cost to the producer of obtaining a sub- 
stitute input for producing sulfur and sodium thiosulfate, if HSG 
were not available. Although the final determination states that 
Commerce based its allocation on an analysis of the relative value 
of HSG to the plant, see 49 Fed. Reg. at 33,916, this statement is not 
borne out by the record. Instead, the record shows that Commerce 
treated barium carbonate and HSG equally, by allocating factors of 
production based on the quantity of each chemical yielded by the 
production process. 

Under Commerce’s reasoning, if the product produced were gold, 
and the process also yielded rocks which had no market value but 
were used for pavement at the plant, factors of production would be 
allocated between the gold and rock according to how much of each 
was produced. Such an allocation would obviously be unreasonable 
and not in accordance with law since it fails to take into account 
the disparate values of the products. 

On this record, Commerce’s allocation of factors of production is 
not supported by “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Federal Trade 
Commission v. Indiana Federation of Dentists, supra, at 2015. It is 
not reasonable to allocate factors of production between barium car- 
bonate and HSG on a quantity basis if the value of one product is 
significantly greater than the other. The Court holds that. Com- 
merce must find a reasonable means of ascertaining the market 
value of HSG or the value of HSG to the plant so that the record 
may show the respective values of barium carbonate and HSG. If 
the values of those products are not equal, Commerce must adjust 
its allocation of factors of production to reflect the difference in the 
value of the two products. 
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III. Conciusion 


Upon review of the record and Commerce’s determination, the 
Court sustains Commerce’s determination except with respect to its 
allocation of factors of production between barium carbonate and 
HSG. Commerce shall make any necessary adjustments in accord- 
ance with this opinion and file with the Court within 45 days a sup- 
plemental record explaining the adjustments made and the result- 
ing margin. Plaintiff will file any comments on the results of the re- 
mand within 15 days after the filing of Commerce’s 
redetermination, and defendant will respond within 10 days after 
the filing of plaintiff's comments. 

So ordered. 


(Slip Op. 86-98) 


New TRENDS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT. 
Court No. 81-4—00465 


MEMORANDUM OPINION AND ORDER 

Plaintiff contended that the Customs Service appraisal of giftware, furniture, and 
decorative accessories imported from the Philippines, Hong Kong, Japan, and Tai- 
wan, improperly included charges representing bona fide buying commissions. 

Held: Plaintiff has not introduced sufficient evidence to show that the merchan- 
dise was improperly appraised, and, therefore, has failed to rebut the presumption of 
correctness that attaches to the government’s determination. 

[Judgment for defendant.] 

(Decided September 29, 1986) 

Johnson, Johnson & Johnson (Ralph Perry-Miller), at the trial and on the brief), 
for the plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Judith M. 
Barzilay, at the trial and on the brief), for the defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper valuation, for customs duty purposes, of certain giftware, 
furniture, and decorative accessories of bamboo, rattan, and other 
fibrous materials imported from the Philippines, Hong Kong, Ja- 
pan, and Taiwan. 

The Customs Service appraised the merchandise on the basis of 
export value, in accordance with section 402(b) of the Tariff Act of 
1930, 19 U.S.C. § 1401a(b) (1976) (amended 1979). 


The Tariff Act defines export value as: 


the price, at the time of exportation to the United States of the 
merchandise undergoing appraisement, at which such or simi- 
lar merchandise is freely sold or, in the absence of sales, offered 
for sale in the principal markets of the country of exportation, 
in the usual wholesale quantities and in the ordinary course of 
trade, for exportation to the United States, plus, when not in- 
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cluded in such price, the cost of all containers and coverings of 
whatever nature and all other expenses incidental to placing 
the merchandise in condition, packed ready for shipment to the 
United States. 


Tariff Act of 1930 § 402(b), 19 U.S.C. § 1401la(b) (1976) (amended 
1979). 

The parties agree that the export value is the proper basis for val- 
uation. See 19 U.S.C. § 1401la(b). Plaintiff, however, contends that 
the export value of the merchandise improperly included bona fide 
buying commissions paid to its overseas agents. Defendant contends 
that “the alleged ‘agents’ were actually the sellers of the merchan- 
dise, and New Trends’ agency agreements were sham agreements 
designed to avoid the payment of duties.” 

The question presented is whether certain buying commissions, 
included by the Customs Service in determining the dutiable value 
of the merchandise, were bona fide commissions paid to plaintiff's 
agents. If the amounts were bona fide commissions, they were not a 
proper element of dutiable value, and should not have been includ- 
ed. See, e.g., United States v. Nelson Bead Co., 42 CCPA 175, 183, 
C.A.D. 590 (1955); Oriental Exporters, Inc. v. United States, 4 CIT 1, 
3 (1982); J.C. Penney Purchasing Corp. v. United States, 80 Cust. Ct. 
84, 95, C.D. 4741, 451 F. Supp. 973, 982 (1978). 

After careful examination of the evidence adduced at trial, the ar- 
guments of the parties, and the relevant case law, it is the determi- 
nation of the Court that plaintiff has not overcome the presumption 
of correctness which attaches to the government’s determinations of 
dutiable value. See 28 U.S.C. § 2639(aX(1) (1982); Diamex Hawaii, 
Ltd. v. United States, 4 CIT 162, 165-66 (1982). Therefore, the valu- 
ation of the imported merchandise by the Customs Service is 
affirmed. 

At trial, numerous exhibits were entered by the parties, and the 
Court heard the testimony of the plaintiffs sole witness, Mr. Robert 
Edward Parker, owner of New Trends, Incorporated. On direct ex- 
amination, Mr. Parker testified that New Trends obtained a wide 
range of merchandise from approximately 300 manufacturers locat- 
ed throughout the Far East. 

Mr. Parker asserted that New Trends had the capability to deal 
directly with the manufacturers. Nevertheless, he testified that 
New Trends employed the services of 10 overseas buying agents, 
who were to be paid 10 percent of the ex-factory price of the import- 
ed merchandise. 

Mr. Parker testified that once a product design was conceived by 
New Trends, it was forwarded to an agent who located manufactur- 
ers capable of producing the desired merchandise. Mr. Parker 
would then travel to the Far East to examine samples of the mer- 
chandise, and would negotiate directly with the foreign manufactur- 
ers, who were frequently local villagers who worked at their homes. 
Mr. Parker stated that the agents lacked authority to bargain on 
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behalf of New Trends, and that their function was limited to ar- 
ranging the meetings and, at times, serving as interpreters. 

After a price was agreed upon with the manufacturer, New 
Trends would forward a purchasing order together with a letter of 
credit, payable to the agent, who proceeded with the transaction 
with the manufacturer. Although it was “customary” to prepare the 
documentary transactions in the name of the agent; Mr. Parker tes- 
tified that it was beyond the authority of the agent to purchase on 
behalf of New Trends without express instructions. 

Mr. Parker further testified that it was the responsibility of the 
agent to prepare the merchandise for shipment, and that the agent 
would bear the cost of shipping preparations. He added that New 
Trends preserved the right to pursue claims against its agents for 
defective or damaged merchandise. If a claim arose, New Trends 
would either delay disbursement of the funds set aside for the letter 
of credit until the claim was settled by the agent, or New Trends 
would reduce the amount paid to the agent. Mr. Parker assumed 
that the agent was reimbursed for these claims by the manufactur- 
er, yet, he could neither substantiate nor support this assumption 
with testimony or documentation. Nor could Mr. Parker substanti- 
ate that the agent actually paid the negotiated price to the manu- 
facturer since the letters of credit were made payable to the agent. 

The record discloses that an employee of New Trends, in response 
to a questionnaire submitted by Customs, admitted that: (1) New 
Trends did not specify the manufacturers or factories from which 
the agent was to make purchases; (2) New Trends could not 
purchase the merchandise directly from the manufacturer; (3) New 
Trends bought only F.O.B. from the buying agent; (4) New Trends 
did not participate in negotiations, and the agent conducted all ne- 
gotiations with the factories while New Trends dealt only with the 
agent; (5) New Trends did not know if the manufacturers were 
aware that New Trends was the actual purchaser; and (6) New 
Trends did not know how much the agent paid the manufacturers 
for the merchandise. 

Mr. Parker attempted to refute this document, and testified that 
the employee who prepared it had no authority to answer Customs’ 
request for information. Defendant, however, introduced a letter 
which indicated that, at the time, the employee was the Import 
Manager for New Trends. Mr. Parker denied that the employee had 
ever held the position of Import Manager for New Trends. 

Defendant introduced into evidence documentary exhibits consist- 
ing of the purported agents’ letterheads, commercial invoices, and 
customs’ invoices in which the agents designated themselves as 
“sellers” and “manufacturers.” Mr. Parker suggested that the des- 
ignation was a misnomer because these specific agents were finan- 
cially incapable of functioning as selling companies. He added that 
it was the custom of Far Eastern business persons to characterize 
themselves as sellers. 
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Plaintiff contends that the evidence adduced at trial confirms the 
principal-agency relationship exhibited in the buying agency agree- 
ment. Plaintiff asserts that New Trends exerted the degree of con- 
trol over its overseas agents necessary to establish an agency rela- 
tionship. Plaintiff also maintains that the record establishes that 
the commissions paid to the agents inured solely to the benefit of 
New Trends and not to the manufacturers. 

It is the determination of the Court that plaintiff's evidence is not 
sufficient to support its contention that a bona fide principal-agency 
relationship existed between New Trends and its overseas agents. 

It is fundamental that a buying commission paid to a bona fide 
agent of the importer is not a proper element of dutiable value. See 
United States v. Nelson Bead Co., 42 CCPA 175, 183, C.A.D. 590 
(1955); J.C. Penney Purchasing Corp. v. United States, 80 Cust. Ct. 
84, 95, C.D. 4741, 451 F. Supp. 973, 982 (1978). The existence of a 
bona fide agency relationship, however, is not determined by any 
single factor. Whether a buying commission is bone fide depends 
upon the relevant facts of each case. E.g.,Oriental Exporters, Inc.v. 
United States, 4 CIT 1, 1-3 (1982); J.C. Penney 80 Cust. Ct. at 
95-102, 451 F. Supp. at 983-88. 

It is not questioned that plaintiff has the burden of proof as to the 
existence of a bona fide agency relationship. See, e.g., B & W Whole- 
sale Co. v. United States, 58 CCPA 92, 97, C.A.D. 1010, 436 F.2d 
1399, 1403 (1971). On this important issue, it has been stated that 
“if the existence of an agency relationship is not clearly established, 
the legal relationship is not that of agency.” Globemaster Midwest, 
Inc. v. United States, 67 Cust. Ct. 539, 545, R.D. 11758, 337 F. Supp. 
465, 469 (1971). The essence of an agency relationship is the exer- 
cise of control by the principal over the conduct of the agent as to 
those matters entrusted to the agent’s care. See Globemaster Mid- 
west, Inc. v. United States, 67 Cust. Ct. 539, 546, R.D. 11758, 337 F. 
Supp. 465, 470 (1971) (citing Restatement (Second) of Agency § § 1 
comment b, 14 comment b (1958)). 

Plaintiff relies upon J.C. Penney Purchasing Corp. v. United 
States, 80 Cust. Ct. 84, C.D. 4741, 451 F. Supp. 973 (1978), to support 
its contention that New Trends exhibited the requisite control over 
its agents to establish a bona-fide agency relationship. In the J.C. 
Penney case, the importer contended that the Customs Service, in 
determining dutiable value, improperly included commissions paid 
to the importer’s buying agent. Defendant asserted that since the 
importer lacked control over the agent’s actions, there was no prin- 
cipal-agency relationship. The court held that a principal-agency re- 
lationship existed, and stated that the evidence presented revealed 
the active role taken by the importer throughout the transactions 
in question. Jd. at 95, 451 F. Supp. at 983. The court noted certain 
significant factors that were illustrative of the importer’s active 
role and control. These factors included the importer’s frequent vis- 
its to the Far Eastern factories where the goods were produced, his 
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direct negotiations with manufacturers as to price and shipping 
specifications, the manufacturers’ awareness that the importer was 
the ultimate purchaser, and the lack of any discretion, on the part 
of the agent, as to the purchasing of the merchandise. Jd. at 95-96, 
451 F. Supp. at 983-84. 

Unlike the J.C. Penney case, the record in this case does not re- 
veal a similar active role and control on the part of New Trends. In 
the J.C. Penney case the evidence was deemed sufficient to over- 
come the presumption of correctness that attaches to the govern- 
ment’s determinations of dutiable value. In this case, the evidence 
shows that the agents were granted a great deal of discretion and 
authority throughout the entire purchasing process. Although Mr. 
Parker testified that he was intricately involved in the negotiations 
with the Far Eastern manufacturers, he was unable to recall any of 
the names of the manufacturers who were involved in the direct ne- 
gotiations. Indeed, the record makes clear that New Trends had 
very little to do with the purchasing process once the price was es- 
tablished. As an example, it may be stated that New Trends gave no 
instructions specifying the manner in which the goods were to be 
handled or shipped. Not only were the agents fully responsible for 
these matters, but they were also required to absorb the cost of 
shipping and handling as part of their commissions. 

Control, however, is but one factor which indicates the presence 
of a principal-agency relationship. See Mathews Conveyor Co. v. 
Palmer-Bee Co., 135 F.2d 73, 81 (6th Cir. 1943). It has been recog- 
nized that “[o]ne may submit to a degree of control by another with- 
out being an agent * * *” Id.; see Griffin v. United States, 521 F.2d 
521, 528 (5th Cir. 1979). If an agent is to acquire property and deliv- 
er it to a principal, an agency exists only if the agent acts primarily 
for the benefit of the principal and not for himself. Restatement 
(Second) of Agency § 14K. The Restatement (Second) of Agency sets 
forth several factors which indicate that there was no agency rela- 
tionship in the case at bar. It is noted that the following factors are 
inconsistent with an agency relationship: 


(1) That [the agent] is to receive a fixed price for the property, 
irrespective of the price paid by him * * *. (2) That he acts in 
his own name and receives the title to the property which he 
thereafter is to transfer. (3) That he has an independent busi- 
ness in buying and selling similar property. 


Restatement (Second) of Agency § 14K comment a. The agent’s lia- 
bility for lost or damaged goods would also tend to indicate a sale 
rather than an agency. See W. Seavey, Handbook of the Law of 
Agency 23 (1964). 

Careful examination of the evidence of record reveals that the al- 
leged buying agents did not act primarily for the benefit of New 
Trends. On the contrary, the credible evidence negates the exist- 
ence of a bona fide agency relationship. As an example, reference 
may be made to the manner of payment, which was left to the dis- 
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cretion of the alleged buying agents. The letters of credit issued by 
New Trends were made payable to the agents. From these letters of 
credit, the agent was to deduct his commission and then forward 
the negotiated price to the manufacturer. Mr. Parker, however, 
could not substantiate this method of payment to the manufactur- 
ers either by oral testimony or by documentary evidence. The fail- 
ure to produce documentary evidence of a transaction which is nor- 
mally reduced to writing, and that would be indicative of agency 
status weakens the probative value of the attempted explanation of- 
fered by Mr. Parker. See A & A Trading Corp. v. United States, 65 
Cust. Ct. 785, 791-92, A.R.D. 276 (1970). 

The evidence also reveals that the so-called agents conducted in- 
dependent businesses. Customs invoices entered into evidence ex- 
pressly designated several of the alleged agents as “sellers” of the 
imported goods. The commercial invoices of the alleged agents des- 
ignated the agents as “manufacturers” and “producers” of goods. In 
addition, correspondence between the “agents” and New Trends of- 
ten characterized New Trends as the “purchaser” of goods “sold” by 
the “agents.” This language or terminology has been held to be in- 
consistent with the existence of an agent-principal relationship. See 
Globemaster Midwest, Inc. v. United States, 67 Cust. Ct. 538, 545, 
R.D. 11258, 337 F. Supp. 465, 470 (1971); A & A Trading Corp. v. 
United States, 65 Cust. Ct. 785, 790-91, A.R.D. 276 (1970). 

In the Globemaster case, plaintiff contended that Customs’ ap- 
praisement of imported merchandise improperly included the non- 
dutiable commissions paid to an overseas buying agent. Defendant 
argued that the buying agent was actually the seller of the mer- 
chandise and, therefore, the commissions were not bona fide. The 
court upheld the determination of Customs, and found the relation- 
ship between the importer and its alleged agent to be that of buyer 
and seller. 67 Cust. Ct. at 548, 337 F. Supp. at 472. 

The court, in the Globemaster case, noted that the fact that the 
agent was designated on the Customs invoices as the “seller” of the 
imported goods was a factor which supported the conclusion that 
the “agent” was not a bona fide agent of the importer. The import- 
er’s attempts to refute or dispel the designations were rejected by 
the court, since an agent experienced in the trade was presumed to 
be aware of his true capacity in the transaction. Specifically, the 
court stated: 

“Where the official papers accompanying an entry unequivo- 
cally set out a relationship between two parties which is subse- 
quently disclaimed by them, this court has looked askance at 
such later allegations in the absence of clear and convincing 
proof that the statements made at time of entry were 
erroneous. 


Id. at 345, 337 F. Supp. at 470 (quoting United States v. Manhattan 
Novelty Corp., 63 Cust. Ct. 699, 704, A.R.D. 263 (1969)). Consequent- 
ly, the court determined that the designation of the agent as a “sell- 
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er” outweighed the existence of a written buying agency agreement. 
67 Cust. Ct. at 545, 337 F. Supp. at 470. 

Plaintiff, citing Oriental Exporters, Inc. v. United States, 4 CIT 1 
(1982), contends that it was a common practice among buying 
agents to designate themselves as sellers or manufacturers. In the 
Oriental Exporters case, the designation of the agent as a seller did 
not defeat the agent’s bona fide status. In that case, however, the 
evidence was clear and convincing. The designation was explained 
as a requirement imposed upon the parties by the importer’s bank. 
Id. at 3. In this case, plaintiff's only explanation consisted of Mr. 
Parker’s testimony that everybody in foreign countries “projects 
themselves as a manufacturer.” This explanation is insufficient to 
rebut or refute the documents in evidence. 

An additional indication that an agency relationship did not exist 
is plaintiffs preservation of a right to pursue claims against its 
agents. In effect, the buying agents bore the risk of loss for dam- 
aged, lost, or defective merchandise. In the J.C. Penney case, the 
court recognized that the risk of loss, which was not borne by the 
agent in that case, was a factor to be considered in determining the 
existence of an agency status. 80 Cust. Ct. at 100, 451 F. Supp. at 
986. Documentary evidence confirms that New Trends exercised its 
right to assert damage claims against its agents by withholding the 
amount of the particular claim in its next letter of credit to an 
agent. Mr. Parker testified that the agent could then collect the 
claim from the manufacturer, hence, he could only assume that the 
manufacturer, and not the agent, was the “ultimate sufferor.” 

Another factor which supports an agency relationship is the 
agent’s financial detachment from the manufacturers of the mer- 
chandise. See J.C. Penney, 80 Cust. Ct. at 97, 451 F. Supp. at 984; 
Manhattan Novelty Corp. v. United States, 68 Cust. Ct. 884, 885-86, 
R.D. 11648 (1969). Mr. Parker testified that he had no knowledge 
whether any of the agents’ commissions inured to the benefit of the 
manufacturer. He was also unable to substantiate the distribution 
of the letters of credit issued to the agents. Hence, whether the com- 
missions were shared or retained solely by the agents is not known, 
and one can only guess what were the actual facts. Furthermore, 
without any elaboration, Mr. Parker admitted his awareness of 
“kickback” arrangements between the agents and the manufactur- 
ers. It is clear that, on this record, complete financial detachment 
has not been established. 

Finally, plaintiff contends that the existence of a contractual buy- 
ing agency agreement is proof of a bona fide agency relationship. 
The cases cited in support of this contention mention the existence 
of a written agency agreement as an indication of an agency rela- 
tionship. See Oriental Exporters, Inc. v. United States, 4 CIT 1, 2 
(1982); J.C. Penney Purchasing Corp. v. United States, 80 Cust. Ct. 
84, 98, C.D. 4741, 451 F. Supp. 973, 985 (1978); Dorco Imports v. 
United States, 67 Cust. Ct. 503, 512, R.D. 11753 (1971). In none of 
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these cases, however, was the written agreement dispositive of the 
court’s determination. 

Although plaintiff contends that the inclusion of the buying com- 
missions in the dutiable value was improper, it has failed to intro- 
duce sufficiently persuasive evidence to prove that the merchandise 
was improperly appraised by the Customs Service. Therefore, it is 
the determination of the Court that plaintiff has not rebutted the 
presumption of correctness that attaches to the appraisal by the 
Customs Service. Accordingly, the appraised values are affirmed, 
and the action is dismissed. 
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